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[DRAFTING NOTE:  MODIFY DOCUMENT AS NECESSARY FOR TRANSACTION STRUCTURE AND APPLICABLE PARTIES]
SUBORDINATION, ASSIGNMENT
AND SECURITY AGREEMENT
(Borrower and Property Operator)
(Seniors Housing)
This SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT (this “Assignment”) is made and entered into as of ______________, _____, by and among (i) _________________, a ____________ (“Borrower”), (ii) _________________, a ____________ (“Lender”), (iii) _________________, a ____________ (“Master Operator”), (iv) _________________, a ____________ (“Sublessee,” together with the Master Operator, the “Operator” [DRAFTING NOTE:  “OPERATOR” DEFINITION SHOULD INCLUDE ALL PROPERTY OPERATORS THAT HAVE A LEASEHOLD INTEREST OR OTHER INTEREST IN THE LAND]), and (v) _________________, a ____________ (“Manager”) (individually and collectively, Operator and Manager, “Property Operator”).
RECITALS:
A.	Pursuant to that certain Multifamily Loan and Security Agreement dated as of the date hereof, executed by and between Borrower and Lender (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”), Lender has agreed to make a loan to Borrower in the original principal amount of $_________ (the “Mortgage Loan”), as evidenced by, among other things, that certain Multifamily Note dated as of the date hereof, executed by Borrower and made payable to Lender in the amount of the Mortgage Loan (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Note”).
[bookmark: OLE_LINK5][bookmark: OLE_LINK6]B.	In addition to the Loan Agreement, the Mortgage Loan and the Note are also secured by, among other things, a certain Multifamily Mortgage, Deed of Trust or Deed to Secure Debt dated as of the date hereof (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Security Instrument”).
[C].	Borrower is the owner of a Seniors Housing Facility known as _________________________________________________, and located at _________________________________________________ as more particularly described in the Security Instrument as the “Mortgaged Property.”  A legal description of the Mortgaged Property is attached hereto as Exhibit A.
[D].	[Insert if applicable] [Borrower is the holder of the Licenses, as set forth on Exhibit C.]
[E.]	Master Operator is the [managing operator] [master lessee] of the Mortgaged Property pursuant to that certain [Operating Lease] [Master Lease] [Identify applicable document for any interest in the land held by Master Operator] dated __________________, ______, between Borrower and Master Operator (as may be hereinafter amended and modified from time to time, the “Operating Lease”) [and is the holder of the Licenses, as set forth on Exhibit C].
[F.]	[Insert if applicable] [Sublessee is the managing operator of the Mortgaged Property pursuant to that certain [Sublease][Identify applicable document] dated _________ between Master Operator and Sublessee (as may be hereinafter amended and modified from time to time, the “Sublease”) [Insert if applicable] [and is the holder of the Licenses, as set forth on Exhibit C].
[G.]	[Insert if applicable] [Manager is the manager of the Mortgaged Property pursuant to that certain [Management Agreement] [Operating Agreement] [Identify applicable document that could not otherwise be deemed a lease and covered in Recital [E] or [F]] dated _____________________ between [Borrower] [Master Operator] [Sublessee] and Manager (as may be hereinafter amended or modified from time to time, the “Management Agreement”) [Insert if applicable] [and is the holder of the Licenses, as set forth on Exhibit C].  
[DRAFTING NOTE:  ENSURE THAT A SIMILAR RECITAL IS ADDED FOR ANY OTHER FACILITY OPERATING AGREEMENT AND THAT THE FACILITY OPERATING AGREEMENT IS SPECIFICALLY REFERENCED IN SECTION 4(b).  ANY HOLDERS OF A LEASEHOLD INTEREST MUST BE DEFINED AS OPERATOR.]
[H.]	Lender requires and Property Operator is willing to subordinate its right, title and interest to and under the Facility Operating Agreement to the Loan Agreement and the Security Instrument and to assign all of its interest, as applicable, in Leases, Rents, Personalty, Contracts and Accounts to Lender as additional security for the Mortgage Loan.
[I.]	Property Operator is willing to consent to this Assignment, to perform its obligations under the Facility Operating Agreement and this Assignment for Lender, or its successors and assigns in interest, and to permit Lender to terminate the Facility Operating Agreement without liability.
AGREEMENTS:
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound, Borrower, Lender and Property Operator agree as follows:
[bookmark: _Toc362514924]Definitions; Parties.
Capitalized terms used and not specifically defined herein have the meanings given to such terms in the Loan Agreement or the Security Instrument, as applicable.  The following terms, when used in this Assignment, have the following meanings:
“Event of Default” means any Event of Default under the Loan Documents, including under this Assignment.
“Facility Operating Agreement” means, individually and collectively, any of an Operating Lease, Sublease, Management Agreement or other agreement setting forth the responsibilities for the operation, management, maintenance, or administration of the Mortgaged Property as a Seniors Housing Facility, as identified in the Recitals.
“Facility Operating Agreement Rent” means any rent, fees or other sums due or to become due by Property Operator to Borrower under a Facility Operating Agreement.
“Goods” means (except as set forth on Schedule 1 attached hereto) all of the following that are (a) located on the Mortgaged Property, (b) used or intended to be used now or in the future in connection with the management or operation of the Mortgaged Property, or (c) held or generated by Property Operator specifically with respect to the Mortgaged Property:  inventory; furniture; furnishings; machinery, equipment, engines, boilers, incinerators, and installed building materials; systems and equipment for the purpose of supplying or distributing heating, cooling, electricity, gas, water, air or light; antennas, cable, wiring, and conduits used in connection with radio, television, security, fire prevention, or fire detection, or otherwise used to carry electronic signals; telephone systems and equipment; elevators and related machinery and equipment; fire detection, prevention and extinguishing systems and apparatus; security and access control systems and apparatus; plumbing systems; water heaters, ranges, stoves, microwave ovens, refrigerators, dishwashers, garbage disposers, washers, dryers and other appliances; light fixtures, awnings, storm windows and storm doors; pictures, screens, blinds, shades, curtains, and curtain rods; mirrors, cabinets, paneling, rugs, and floor and wall coverings; fences, trees and plants; swimming pools; exercise equipment; supplies; tools; books and records (whether in written or electronic form); websites, URLs, blogs and social network pages; computer equipment (hardware and software); all kitchen or restaurant supplies and facilities; dining room supplies and facilities; medical supplies and facilities; leasehold improvements or related furniture and equipment; including all present and future parts, additions, accessories, replacements, attachments, accessions, replacement parts and substitutions of the foregoing, and the proceeds thereof (cash and non-cash, including insurance proceeds); and any other equipment, supplies or furniture owned by Property Operator and leased to any third party service provider or any other operator or manager of the Mortgaged Property; and other tangible personal property which is used now or in the future in connection with the management or operation of the Mortgaged Property or is located on the Mortgaged Property.
“Land” means the land described in Exhibit A.
[bookmark: OLE_LINK9][bookmark: OLE_LINK10]“Mortgage Loan” has the meaning as defined in Recital A above.
“Mortgaged Property” has the meaning as defined in Recital C above; provided, however, the following is hereby carved out from Section (m) thereof:  “provided, however, that the name “[OPERATOR TRADE NAME(S)]” and associated trademark rights (collectively, the “Brand Rights”) are not assigned to Lender, subject to the following:  Operator agrees that if any signage or other materials bearing the Brand Rights exist on the Mortgaged Property on the date Lender acquires the Mortgaged Property through a Foreclosure Event, then Lender shall have an irrevocable license, coupled with an interest and for which consideration has been paid and received, to use the signage and materials bearing the Brand Rights then existing on the Mortgaged Property in connection with operating the Mortgaged Property for a period not to exceed one hundred eighty (180) days after the date Lender acquires the Mortgaged Property through a Foreclosure Event.”
“Operating Covenants” means all terms, conditions, provisions, requirements, representations, and affirmative and negative covenants of the Loan Documents relating to the use and operation of the Mortgaged Property, which also shall be deemed to run directly to the Property Operator.
“Personalty” means (except as set forth on Schedule 1 attached hereto) all Goods, accounts, choses of action, chattel paper, documents, general intangibles (including software), payment intangibles, instruments, investment property, letter of credit rights, supporting obligations, computer information, source codes, object codes, records and data, all telephone numbers or listings, claims (including claims for indemnity or breach of warranty), deposit accounts and other property or assets of any kind or nature related to the Mortgaged Property now or in the future, and all other intangible property and rights relating to the management or operation of, or used in connection with, the Mortgaged Property, including all governmental permits relating to any activities on the Mortgaged Property.
“Property Operator” has the meaning as defined in the Preamble above.
“Seniors Housing Facility Lease” means, individually and together, any Operating Lease or Sublease.
“Third Party Payments” means all payments and the rights to receive such payments from Medicaid or other federal, state or local programs, boards, bureaus or agencies, and from residents, private insurers or others.
“UCC Collateral” means, collectively, the Facility Operating Agreement, any of the Accounts, Contracts, Leases, Personalty, Rents and Third Party Payments which, under applicable law, may be subject to a security interest under the UCC, whether acquired now or in the future and all products and cash and non-cash proceeds thereof.
Any reference to Property Operator in this Assignment shall refer to Master Operator, Sublessee, Manager or other entity each in their respective capacities as being responsible for the management and operation of the Mortgaged Property under the applicable Facility Operating Agreement and made a party hereto.
Any assignment of Leases, Rents, Licenses, Personalty, Contracts, Third Party Payments and Accounts made by a Property Operator under this Assignment shall be to the extent such Property Operator has a present or hereinafter acquired interest in such Leases, Rents, Licenses, Personalty, Contracts, Third Party Payments and Accounts.
Any representation, warranty or covenant made by a Property Operator under this Assignment shall be to the extent that such Property Operator has an interest in the Mortgaged Property or Facility Operating Agreement, as applicable.  To the extent that a Property Operator does not have an interest in the Mortgaged Property or Facility Operating Agreement, any such representation, warranty or covenant shall not be applicable to such party.
[bookmark: _Toc362514925]Uniform Commercial Code Security Agreement.
[bookmark: _Ref284493280]To secure to Lender, the performance of the covenants and agreements of Property Operator contained in this Assignment, Property Operator hereby pledges, assigns, and grants to Lender a continuing security interest in the UCC Collateral.  This Assignment constitutes a security agreement and a financing statement under the UCC.  Property Operator hereby authorizes Lender to file financing statements, continuation statements and financing statement amendments in such form as Lender may require to perfect or continue the perfection of this security interest without the signature of Property Operator.  If an Event of Default has occurred and is continuing, Lender shall have the remedies of a secured party under the UCC or otherwise provided at law or in equity, in addition to all remedies provided by this Assignment.  Lender may exercise any or all of its remedies against the UCC Collateral separately or together, and in any order, without in any way affecting the availability or validity of Lender’s other remedies.  For purposes of the UCC, the debtor is Property Operator and the secured party is Lender.  The name and address of the debtor and secured party are set forth after Property Operator’s signature below which are the addresses from which information on the security interest may be obtained.
Property Operator represents and warrants that:   Property Operator maintains its chief executive office at the location set forth after Property Operator’s signature below, and Property Operator will notify Lender in writing of any change in its chief executive office within five (5) days of such change;  Property Operator’s state of incorporation, organization, or formation, if applicable, is as set forth on Page 1 of this Assignment;  Property Operator’s exact legal name is as set forth on Page 1 of this Assignment;  Property Operator’s organizational identification number, if applicable, is as set forth after Property Operator’s signature below;  Property Operator is the owner of the UCC Collateral subject to no liens, charges or encumbrances other than the lien hereof;  except as expressly provided in the Loan Agreement, the UCC Collateral will not be removed from the Mortgaged Property without the consent of Lender; and  no financing statement covering any of the UCC Collateral or any proceeds thereof is on file in any public office except pursuant hereto or pursuant to the other Loan Documents.
All property of every kind acquired by Property Operator after the date of this Assignment which by the terms of this Assignment shall be subject to the lien and the security interest created hereby, shall immediately upon the acquisition thereof by Property Operator and without further conveyance or assignment become subject to the lien and security interest created by this Assignment.  Nevertheless, Property Operator shall execute, acknowledge, deliver and record or file, as appropriate, all and every such further security agreements, financing statements, assignments and assurances as Lender shall require for accomplishing the purposes of this Assignment and to comply with the re-recording requirements of the UCC.
[bookmark: _Ref284494213][bookmark: _Toc362514926]Assignment of Leases and Rents; Appointment of Receiver; Lender in Possession.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]As part of the consideration for Lender’s approval of the Facility Operating Agreement, Property Operator absolutely and unconditionally assigns and transfers to Lender any interest it has in all Leases and Rents.  It is the intention of Property Operator to establish present, absolute and irrevocable transfers and assignments to Lender of all Rents and to authorize and empower Lender to collect and receive all Rents without the necessity of further action on the part of Property Operator.  Property Operator and Lender intend these assignments of Leases and Rents to be effective immediately and to constitute absolute present assignments, and not assignments for additional security only.  However, if these present, absolute and unconditional assignments of Leases and Rents are not enforceable by their terms under the laws of the Property Jurisdiction, then it is the intention of Property Operator that in this circumstance this Assignment create and perfect a lien on Leases and Rents in favor of Lender to secure the obligations of Property Operator under this Assignment and Borrower’s obligations under the Loan Documents, which lien shall be effective as of the date of this Assignment.
[bookmark: _Ref360618480]Until an Event of Default has occurred and is continuing, but subject to the limitations set forth in this Assignment, Property Operator shall have a revocable license to exercise all rights, power and authority granted to Property Operator under the Leases (including the right, power and authority to modify the terms of any Lease, extend or terminate any Lease, or enter into a new Lease, other than a Seniors Housing Facility Lease, subject to the limitations set forth in this Assignment and the Loan Agreement), and to collect and receive all Rents, to hold all Rents in trust for the benefit of Lender, and, if applicable, to apply all Rents to pay the Facility Operating Agreement Rent, and to pay the current costs and expenses of managing, operating and maintaining the Mortgaged Property, including utilities and Impositions (to the extent not included in Imposition Deposits), tenant improvements and other capital expenditures.  So long as no Event of Default has occurred and is continuing (and no event which, with the giving of notice or the passage of time, or both, would constitute an Event of Default has occurred and is continuing), the Rents remaining after application pursuant to the preceding sentence may be retained and distributed by Property Operator free and clear of, and released from, Lender’s rights with respect to Rents under this Assignment.
If an Event of Default has occurred and is continuing, without the necessity of Lender entering upon and taking and maintaining control of the Mortgaged Property directly, by a receiver, or by any other manner or proceeding permitted by the laws of the Property Jurisdiction, the revocable license granted to Property Operator pursuant to Section 3(b) shall automatically terminate, and Lender shall immediately have all rights, powers and authority granted to Property Operator under any Lease (including the right, power and authority to modify the terms of any such Lease, or extend or terminate any such Lease) and, without notice, Lender shall be entitled to all Rents as they become due and payable, including Rents then due and unpaid.  During the continuance of an Event of Default, Property Operator authorizes Lender to collect, sue for and compromise Rents and directs each resident or tenant of the Mortgaged Property to pay all Rents to, or as directed by, Lender, and Property Operator shall, upon Property Operator’s receipt of any Rents from any sources, pay the total amount of such receipts to Lender.  Although the foregoing rights of Lender are self-effecting, at any time during the continuance of an Event of Default, Lender may make demand for all Rents, and Lender may give, and Property Operator hereby irrevocably authorizes Lender to give, notice to all residents or tenants of the Mortgaged Property instructing them to pay all Rents to Lender.  No resident or tenant shall be obligated to inquire further as to the occurrence or continuance of an Event of Default, and no resident or tenant shall be obligated to pay to Property Operator any amounts that are actually paid to Lender in response to such a notice.  Any such notice by Lender shall be delivered to each resident or tenant personally, by mail or by delivering such demand to each rental unit.
If an Event of Default has occurred and is continuing, Lender is further authorized to give notice to all Third Party Payment payors (other than Medicaid payments from governmental entities) at Lender’s option, instructing them to pay all Third Party Payments which would otherwise be paid to Property Operator to Lender, to the extent permitted by law.
[bookmark: _Ref289414146]If an Event of Default has occurred and is continuing, Lender may, regardless of the adequacy of Lender’s security or the solvency of Property Operator, and even in the absence of waste, enter upon, take and maintain full control of the Mortgaged Property, and may exclude Property Operator and its agents and employees therefrom, in order to perform all acts that Lender, in its discretion, determines to be necessary or desirable for the operation and maintenance of the Mortgaged Property, including the execution, cancellation or modification of Leases, the collection of all Rents (including through use of a lockbox arrangement, cash management arrangement or depositary agreement, at Lender’s election), the making of repairs to the Mortgaged Property and the execution or termination of Contracts providing for goods or services at or otherwise in connection with the operation, use or maintenance of the Mortgaged Property, paying fees and out-of-pocket expenses of attorneys, accountants, inspectors and consultants, obtaining (or force-placing) the insurance required by the Loan Documents, for the purposes of enforcing the assignments of Leases and Rents, protecting the Mortgaged Property or the security of this Assignment and the Mortgage Loan, or for such other purposes as Lender in its discretion may deem necessary or desirable.
Notwithstanding any other right provided Lender under this Assignment or any other Loan Document, if an Event of Default has occurred and is continuing, and regardless of the adequacy of Lender’s security or Property Operator’s solvency, and without the necessity of giving prior notice (oral or written) to Property Operator, Lender may apply to any court having jurisdiction for the appointment of a receiver for the Mortgaged Property to take any or all of the actions set forth in Section 3(e).  If Lender elects to seek the appointment of a receiver for the Mortgaged Property at any time after an Event of Default has occurred and is continuing, Property Operator, by its execution of this Assignment, expressly consents to the appointment of such receiver, including the appointment of a receiver ex parte, if permitted by applicable law.  Property Operator consents to shortened time consideration of a motion to appoint a receiver.  Lender or the receiver, as applicable, shall be entitled to receive a reasonable fee for managing the Mortgaged Property and such fee shall become an additional part of the Indebtedness. Immediately upon appointment of a receiver or Lender’s entry upon and taking possession and control of the Mortgaged Property, possession of the Mortgaged Property and all documents, records (including records on electronic or magnetic media), accounts, surveys, plans and specifications relating to the Mortgaged Property, and all security deposits and prepaid Rents, shall be surrendered to Lender or the receiver, as applicable.  If Lender or receiver takes possession and control of the Mortgaged Property, Lender or receiver may exclude Property Operator and its representatives from the Mortgaged Property.
[bookmark: _Ref277601624]The acceptance by Lender of the assignments of the Leases and Rents pursuant to this Section 3 shall not at any time or in any event obligate Lender to take any action under this Assignment or to expend any money or to incur any expense.  Lender shall not be liable in any way for any injury or damage to person or property sustained by any Person in, on or about the Mortgaged Property, provided that Lender shall not be released from liability that occurs as a result of Lender’s gross negligence or willful misconduct as determined by a court of competent jurisdiction pursuant to a final, non-appealable court order.  Prior to Lender’s actual entry upon and taking possession and control of the Land and Improvements, Lender shall not be:
(i) obligated to perform any of the terms, covenants and conditions contained in any Lease (or otherwise have any obligation with respect to any Lease);
(ii) obligated to appear in or defend any action or proceeding relating to any Lease or the Mortgaged Property; or
(iii) responsible for the operation, control, care, management or repair of the Mortgaged Property or any portion of the Mortgaged Property.
[bookmark: OLE_LINK7][bookmark: OLE_LINK8][bookmark: OLE_LINK3][bookmark: OLE_LINK4][bookmark: _DV_C400]Lender shall be liable to account only to Borrower and Property Operator and only for Rents actually received by Lender.  Lender shall not be liable to Borrower or Property Operator, anyone claiming under or through Borrower, Property Operator or anyone having an interest in the Mortgaged Property by reason of any act or omission of Lender under this Section 3, and Borrower and Property Operator hereby releases and discharges Lender from any such liability to the fullest extent permitted by law, provided that Lender shall not be released from liability that occurs as a result of Lender’s gross negligence or willful misconduct as determined by a court of competent jurisdiction pursuant to a final, non-appealable court order.  If the Rents are not sufficient to meet the costs of taking control of and managing the Mortgaged Property and collecting the Rents, any funds expended by Lender for such purposes shall be added to, and become a part of, the principal balance of the Indebtedness (and secured by this Assignment and the Security Instrument), be immediately due and payable, and bear interest at the Default Rate from the date of disbursement until fully paid.  Any entering upon and taking control of the Mortgaged Property by Lender or the receiver, and any application of Rents as provided in this Assignment, shall not cure or waive any Event of Default or invalidate any other right or remedy of Lender under applicable law or provided for in this Assignment or any Loan Document.
Borrower and Property Operator acknowledge and agree that the exercise by Lender of any of the rights conferred in this Assignment shall not be construed to make Lender a mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself entered into actual possession of the Land and Improvements.
[bookmark: _Ref284495982][bookmark: _Toc362514927]Assignment of Contracts and Management Agreement; Contracts Affecting the Mortgaged Property.
Property Operator has entered into the Contracts identified on Exhibit B for the provision of goods or services at or otherwise in connection with the operation, use or maintenance of the Mortgaged Property.  Property Operator may in the future enter into Contracts for the provision of additional goods or services at or otherwise in connection with the operation, use or maintenance of the Mortgaged Property.
[bookmark: _Ref290462529]As consideration for the material financial benefit to be derived by Property Operator from Lender’s approval of the Facility Operating Agreement, to the extent permitted by applicable law, Property Operator pledges, grants a security interest in and assigns to Lender all of Property Operator’s right, title and interest, if any, in, to and under  the Contracts, including Property Operator’s right, power and authority to modify the terms of, extend or terminate any such Contract, and  the Management Agreement.  To the extent permitted by applicable law, it is the intention of Property Operator to establish a present, absolute and irrevocable transfer and assignment to Lender of all of Property Operator’s right, title and interest in, to and under the Contracts and the Management Agreement.  To the extent permitted by applicable law, Property Operator and Lender intend this assignment of the Contracts and the Management Agreement to be immediately effective and to constitute an absolute present assignment and not an assignment for additional security only.  If this present, absolute and unconditional assignment of the Contracts or the Management Agreement is not enforceable by its terms under the laws of the Property Jurisdiction, then it is the intention of Property Operator that in this circumstance this Assignment create and perfect a lien on the Contracts and the Management Agreement in favor of Lender to secure the obligations of Property Operator under this Assignment and Borrower’s obligations under the Loan Documents, which lien shall be effective as of the date of this Assignment.  The acceptance by Lender of this assignment of the Contracts and the Management Agreement shall not at any time or in any event obligate Lender to take any action under this Assignment or to expend any money or to incur any expenses.
Until Lender gives notice to Property Operator of Lender’s exercise of its rights under this Section 4, Property Operator shall have all rights, power and authority granted to Property Operator under any Contract (except as otherwise limited by this Section 4, Section 9(t) or any other provision of this Assignment), including the right, power and authority to modify, extend or terminate any Contract.  If an Event of Default has occurred and is continuing, at the option of Lender, the permission given to Property Operator pursuant to the preceding sentence to exercise all rights, power and authority under Contracts shall terminate.
Upon Lender’s delivery of notice to Property Operator of an Event of Default, Lender shall immediately have all rights, powers and authority granted to Property Operator under any Contract and the Management Agreement, including the right, power and authority to modify the terms of, extend or terminate any such Contract or the Management Agreement.
[bookmark: _Toc362514928]Assignment of Licenses.
As consideration for the material financial benefit to be derived by Property Operator from Lender’s approval of the Facility Operating Agreement, to the extent permissible under applicable law and regulation, Property Operator pledges, grants a security interest in and assigns to Lender to secure Property Operator’s obligations under this Assignment all of Property Operator’s right, title and interest, if any, in and to all Licenses and any other agreements or permits of any nature whatsoever now or hereafter obtained or entered into by Property Operator with respect to the occupancy, use, operation, maintenance and administration of the Mortgaged Property as a Seniors Housing Facility.
[bookmark: _Toc362514929]Subordination to Mortgage Lien.
[bookmark: _Ref284493095]The Facility Operating Agreement is and shall be subject and subordinate to the liens, terms, covenants and conditions of this Assignment, the Security Instrument and the other Loan Documents, and to all renewals, modifications, consolidations, replacements and extensions thereof, and to all advances heretofore made or which may hereafter be made pursuant to the Security Instrument (including all sums advanced for the purposes of  protecting or further securing the lien of the Security Instrument, curing defaults by Borrower under the Loan Documents or for any other purposes expressly permitted by the Security Instrument, or  constructing, renovating, repairing, furnishing, fixturing or equipping the Mortgaged Property).
[bookmark: _Toc362514930]Property Operator Fee Subordination.
If Property Operator is a Borrower Affiliate, Property Operator agrees that any management fees payable to Property Operator by Borrower pursuant to the Facility Operating Agreement shall be subordinated in right to the prior payment in full of the Indebtedness.  If Property Operator is not a Borrower Affiliate, Property Operator agrees that any management fees payable to Property Operator by Borrower pursuant to the Facility Operating Agreement shall be subordinated in right of payment to the prior payment in full of monthly debt service and funding of escrows and reserves as required under the Loan Documents, and the payment of all operating expenses and capital expenditures incurred in connection with the operation and management of the Mortgaged Property.
[bookmark: _Toc362514931]Property Operator Representations and Warranties.
[DRAFTING NOTE:  INCLUDE THE FOLLOWING REPRESENTATIONS FOR ANY PROPERTY OPERATOR THAT OWNS A LEASEHOLD INTEREST IN THE MORTGAGED PROPERTY AS A LESSEE OR SUBLESSEE, SUBJECT TO REVIEW OF THE APPLICABLE LEASE AFFECTING THE MORTGAGED PROPERTY]
[(b)] Operator represents and warrants to Lender as follows as of the date of this Assignment:
(i) [bookmark: _Ref284493082]Operator has unconditionally accepted delivery of the Mortgaged Property pursuant to the terms of the Facility Operating Agreement and is operating the Mortgaged Property as a Seniors Housing Facility;
(ii) the Facility Operating Agreement Terms set forth on Exhibit D are true and correct;
(iii) the Facility Operating Agreement does not provide for free Facility Operating Agreement Rent, partial Facility Operating Agreement Rent, Facility Operating Agreement Rent concessions of any kind, the advance payment of Facility Operating Agreement Rent other than as set forth in Section 9(k), or Facility Operating Agreement Rent abatement or offsetting of Facility Operating Agreement Rent;
(iv) no Facility Operating Agreement Rent has been paid for more than thirty (30) days in advance;
(v) all required payments of Facility Operating Agreement Rent have been made prior to the date hereof;
(vi) Operator has fully inspected the Mortgaged Property and found the same to be as required by the Facility Operating Agreement in good order and repair, and all conditions and duties of an inducement nature under the Facility Operating Agreement to be performed by Borrower have been satisfied, including but not limited to payment to Operator of any Borrower contributions for improvements, completion by Borrower of the construction of any improvements to be constructed by Borrower, and payment to Operator of any consulting fees;
(vii) Operator has no options to purchase, right of first refusal to purchase or right of first offer to purchase under the Facility Operating Agreement or with respect to the Mortgaged Property or any part thereof, except as set forth on Exhibit D;
(viii) Operator has not assigned or sublet and is now the sole owner of the interest or leasehold estate created by the Facility Operating Agreement;
(ix) Operator has no offsets, claims or defenses against Borrower with respect to the Facility Operating Agreement, and to Operator’s knowledge, no party is in default under any of the terms, conditions, provisions or agreements of the Facility Operating Agreement;
(x) [Operator has paid the Facility Operating Agreement Security Deposit set forth on Exhibit D to Borrower, if any;]
(xi) Operator has not executed any prior assignment of Leases and Rents with respect to the Mortgaged Property that is currently in effect;
(xii) Operator has received from Borrower and reviewed a fully executed copy of the Loan Agreement and each of the other Loan Documents that set forth the Operating Covenants;
(xiii) Operator has not at any time engaged in, caused or permitted any Prohibited Activities or Conditions other than Prohibited Activities or Conditions that are the subject of an O&M Plan approved in writing by Lender; to Property Operator’s knowledge, no Prohibited Activities or Conditions exist or have existed on the Mortgaged Property; and Operator has complied with all Environmental Laws, including all requirements for notification regarding the presence of or any releases of Hazardous Materials;
(xiv) Operator has not filed and is not subject to any filing for bankruptcy or reorganization under any applicable bankruptcy or insolvency laws;
(xv) there are no claims, actions, suits, or proceedings at law or in equity by or before any Governmental Authority now pending against, affecting or, to Operator’s knowledge, threatened against Operator, any entity that Controls Operator, or the Mortgaged Property that would adversely affect the Licenses or the operations at the Mortgaged Property.  Operator is not currently operating under a consent order or decree, or any other agreement or decree mandated by any Governmental Authority that restricts or otherwise affects the operation of the Mortgaged Property;
(xvi) [DRAFTING NOTE: CHOOSE APPLICABLE BRACKETED LANGUAGE; DELETE (xvi) IF LICENSES ARE HELD BY MANAGER OR BORROWER: [Master Operator] [Sublessee] currently operates the Mortgaged Property as the type of facility described on, and holds the Licenses identified on, Exhibit C, and is unaware of any other required Licenses.  Each of the Licenses listed on Exhibit C has been lawfully issued to [Master Operator] [Sublessee], is current, valid and in full force and effect and must be renewed for the period set forth on Exhibit C. No violations of record exist pertaining to any License and the terms of the Licenses set forth on Exhibit C are true and correct;] OR
[If no regulatory or licensing requirements currently apply to the Mortgaged Property, as set forth on Exhibit C:  [Master Operator] [Sublessee] is legally authorized to operate or manage the Mortgaged Property as a Seniors Housing Facility under the applicable laws of the Property Jurisdiction without a License;]  OR
(xvii) [DRAFTING NOTE: INSERT ONLY IF LICENSES ARE HELD BY MANAGER OR BORROWER; DELETE (xvii) IF LICENSES ARE HELD BY OPERATOR] [to Operator’s knowledge no violations of record exist pertaining to any License and the terms of the Licenses set forth on Exhibit C are true and correct];
(xviii) the operation of the Mortgaged Property complies with the Licenses;
(xix) to Operator’s knowledge, there currently exist no grounds for the revocation, suspension or limitation of any License;
(xx) if Operator is a HIPAA Covered Entity or HIPAA Business Associate, Operator has developed and implemented appropriate administrative, technical and physical safeguards to protect the privacy and security of Protected Health Information (as that term is defined in HIPAA), and otherwise achieved substantial compliance with applicable HIPAA requirements, including those concerning privacy, breach notification, security and electronic transaction standards;
(xxi) [bookmark: _DV_C23]the Contracts are assignable and no previous assignment of Operator’s interest in the Contracts has been made, and the Contracts are in full force and effect in accordance with their respective terms and there are no defaults thereunder;
(xxii) [bookmark: _DV_C24]Operator is duly organized, validly existing and qualified to transact business in the Property Jurisdiction;
(xxiii) [bookmark: _DV_C25][bookmark: _DV_C26]Operator has the requisite power and authority to carry on its business as now conducted and as contemplated to be conducted in connection with the performance of its obligations under this Assignment; and
(xxiv) [bookmark: _DV_C27][bookmark: _DV_M131]the execution, delivery and performance of this Assignment have been duly authorized by all necessary action and proceedings by or on behalf of Operator, and no further approvals or filings of any kind, including any approval of or filing with any Governmental Authority, are required by or on behalf of Operator as a condition to the valid execution, delivery and performance by Operator of the Facility Operating Agreement and this Assignment.
[DRAFTING NOTE:  INCLUDE THE FOLLOWING REPRESENTATIONS FOR ANY PROPERTY OPERATOR THAT IS A PROPERTY MANAGER OR OTHERWISE MANAGING OR OPERATING THE MORTGAGED PROPERTY (NOT UNDER A LEASEHOLD OR OTHER INTEREST IN THE LAND), SUBJECT TO REVIEW OF THE MANAGEMENT AGREEMENT AFFECTING THE MORTGAGED PROPERTY]
[(c)] Manager represents and warrants to Lender as follows as of the date of this Assignment:
(i) Manager is managing the Mortgaged Property as a Seniors Housing Facility pursuant to the terms of the Facility Operating Agreement;
(ii) the Facility Operating Agreement Terms set forth on Exhibit D are true and correct;
(iii) Manager has fully inspected the Mortgaged Property and found the same to be as required by the Facility Operating Agreement in good order and repair, and all conditions and duties of an inducement nature under the Facility Operating Agreement to be performed by Borrower have been satisfied, including but not limited to payment to Property Operator of any Borrower contributions for improvements, completion by Borrower of the construction of any improvements to be constructed by Borrower, and payment to Property Operator of any consulting fees;
(iv) Manager has no rights or options to purchase, right of first refusal to purchase, or right of first offer to purchase under the Facility Operating Agreement or with respect to the Mortgaged Property or any part thereof, except as set forth on Exhibit D;
(v) Manager has not assigned, sub-contracted or delegated any of its rights and obligations created by the Facility Operating Agreement;
(vi) Manager has no offsets, claims or defenses against [Borrower][Master Operator][Sublessee] with respect to the Facility Operating Agreement, and to Manager’s knowledge, no party is in default under any of the terms, conditions, provisions or agreements of the Facility Operating Agreement;
(vii) Manager has not executed any prior assignment of Leases and Rents with respect to the Mortgaged Property that is currently in effect;
(viii) Manager has received from Borrower and reviewed a fully executed copy of the Loan Agreement, and each of the other Loan Documents that set forth the Operating Covenants;
(ix) Manager has not filed and is not subject to any filing for bankruptcy or reorganization under any applicable bankruptcy or insolvency laws;
(x) there are no claims, actions, suits, or proceedings at law or in equity by or before any Governmental Authority now pending against, affecting or, to Manager’s knowledge, threatened against Manager, any entity that Controls Manager, or the Mortgaged Property that would adversely affect the Licenses or the operations at the Mortgaged Property.  Manager is not currently operating under a consent order or decree, or any other agreement or decree mandated by any Governmental Authority that restricts or otherwise affects the operation of the Mortgaged Property;
(xi) [DRAFTING NOTE: DELETE (xi) IF LICENSES ARE HELD BY OPERATOR OR BORROWER: [Manager currently manages the Mortgaged Property as the type of facility described on, and holds the Licenses identified on, Exhibit C, and is unaware of any other required Licenses.  Each of the Licenses listed on Exhibit C has been lawfully issued to Manager, is current, valid and in full force and effect and must be renewed for the period set forth on Exhibit C. No violations of record exist pertaining to any License and the terms of the Licenses set forth on Exhibit C are true and correct;] OR
[If no regulatory or licensing requirements currently apply to the Mortgaged Property, as set forth on Exhibit C:  Manager is legally authorized to operate or manage the Mortgaged Property as a Seniors Housing Facility under the applicable laws of the Property Jurisdiction without a License;]
(xii) [DRAFTING NOTE: INSERT ONLY IF LICENSES ARE HELD BY OPERATOR OR BORROWER; DELETE (xii) IF LICENSES ARE HELD BY MANAGER] [to Manager’s knowledge no violations of record exist pertaining to any License and the terms of the Licenses set forth on Exhibit C are true and correct];
(xiii) the management of the Mortgaged Property complies with the Licenses;
(xiv) to Manager’s knowledge, there currently exist no grounds for the revocation, suspension or limitation of any License;
(xv) if Manager is a HIPAA Covered Entity or HIPAA Business Associate, Manager has developed and implemented appropriate administrative, technical and physical safeguards to protect the privacy and security of Protected Health Information (as that term is defined in HIPAA), and otherwise achieved substantial compliance with applicable HIPAA requirements, including those concerning privacy, breach notification, security and electronic transaction standards;
(xvi) the Contracts are assignable and no previous assignment of Manager’s interest in the Contracts has been made, and the Contracts are in full force and effect in accordance with their respective terms and there are no defaults thereunder;
(xvii) Manager is duly organized, validly existing and qualified to transact business in the Property Jurisdiction;
(xviii) Manager has the requisite power and authority to carry on its business as now conducted and as contemplated to be conducted in connection with the performance of its obligations under this Assignment; and
(xix) the execution, delivery and performance of this Assignment have been duly authorized by all necessary action and proceedings by or on behalf of Manager, and no further approvals or filings of any kind, including any approval of or filing with any Governmental Authority, are required by or on behalf of Manager as a condition to the valid execution, delivery and performance by Manager of the Facility Operating Agreement and this Assignment.
[bookmark: _Ref284491431][bookmark: _Toc362514932]Property Operator Covenants.
Property Operator covenants with Lender that during the term of this Assignment:
[bookmark: _Ref284493050]Property Operator shall not transfer the responsibility for the operation and management of the Mortgaged Property or the Licenses as prohibited by the Loan Documents;
[bookmark: _Ref286920485]Property Operator shall cooperate with Lender, including attendance at any meetings requested by Lender (after reasonable prior notice), and, as required by the Loan Documents, furnishing financial statements of Property Operator (in connection with the operation of the Mortgaged Property) and operating statements for the Mortgaged Property, and allowing Lender to undertake inspections of the Mortgaged Property;
Property Operator shall comply with all Operating Covenants, including arranging for the escrow of Taxes and insurance with Lender and providing insurance coverage in accordance with Lender’s requirements;
if, by reason of its exercise of any right or remedy under the Facility Operating Agreement, Property Operator acquires by right of subrogation or otherwise a lien on the Mortgaged Property which (but for this subsection) would be senior to the lien of the Security Instrument, then, in that event, such lien shall be subject and subordinate to the lien of the Security Instrument and this Assignment;
[bookmark: _Ref284493273]until Property Operator receives notice (or otherwise acquires actual knowledge) of an Event of Default, Property Operator shall be entitled to retain for its own account any payments or fees made pursuant to the Facility Operating Agreement, subject to the terms of this Assignment, provided that if Property Operator is an Affiliated Property Operator, notice to Borrower of an Event of Default shall be deemed to be notice to Property Operator for purposes of this provision;
after Property Operator or Borrower receives notice (or otherwise acquires actual knowledge) of an Event of Default, Property Operator shall not accept or retain any payments or fees made pursuant to the Facility Operating Agreement without Lender’s prior written consent;
if, after Property Operator or Borrower receives notice (or otherwise acquires actual knowledge) of an Event of Default, Property Operator receives any payments or fees pursuant to the Facility Operating Agreement other than from Lender, or if Property Operator receives any other payment or distribution of any kind from Borrower or from any other Person other than from Lender in connection with the Facility Operating Agreement which Property Operator is not permitted by this Assignment to retain for its own account, such payment or other distribution will be received and held in trust for Lender and unless Lender otherwise notifies Property Operator, will be promptly remitted in readily available funds to Lender, properly endorsed to Lender, to be applied to amounts due under the Loan Documents in such order and in such manner as Lender shall determine.  Property Operator hereby irrevocably designates, makes, constitutes and appoints Lender (and all persons or entities designated by Lender) as Property Operator’s true and lawful attorney in fact with power to endorse the name of Property Operator upon any checks representing payments referred to in this subsection;
during the term of this Assignment, Property Operator shall not commence, or join with any other creditor in commencing any bankruptcy, reorganization, arrangement, insolvency or liquidation proceedings with respect to Borrower, without Lender’s prior written consent;
Property Operator shall deliver to Lender at the address indicated below and at the same time as such notice is given to Borrower, any notice of default under the Facility Operating Agreement;
Property Operator shall not seek to terminate the Facility Operating Agreement by reason of any default of Borrower without prior written notice to Lender and the lapse of such time as was offered to Borrower under the Facility Operating Agreement in which to remedy the default, and the lapse of thirty (30) days after the expiration of such time as Borrower was permitted to cure such default; provided, however, that with respect to any default of Borrower under the Facility Operating Agreement which cannot be remedied within such time, if Lender commences to cure such default within such time and thereafter diligently proceeds with such efforts and pursues the same to completion, Lender shall have such time as is reasonably necessary to complete curing such default.  Notwithstanding the foregoing, in the event either Lender or Borrower do not cure or commence curing such default within the time provided to Borrower under the Facility Operating Agreement and the nature of the default threatens Property Operator’s ability to conduct its daily business or threatens to materially or adversely damage its property located on the Mortgaged Property, Property Operator shall be permitted to exercise its rights under the Facility Operating Agreement;
[bookmark: _Ref284491401]Property Operator shall not pay Facility Operating Agreement Rent more than thirty (30) days in advance of the date on which the same are due or to become due under the Facility Operating Agreement;
Property Operator shall certify promptly in writing to Lender in connection with any proposed assignment of the Mortgage Loan, whether or not any default on the part of Borrower then exists under the Facility Operating Agreement and shall execute such estoppel certificates and subordination agreements as Lender shall reasonably require;
Property Operator shall not create, incur, assume or suffer to exist any lien on the Mortgaged Property or any part of the Mortgaged Property or pledge any interest in the Mortgaged Property or any part of the Mortgaged Property, including the Leases, Rents and Contracts except as provided herein;
Property Operator shall not without the prior written consent of Lender (1) extend, modify or terminate (except as set forth in 9(j) of this Assignment) any of the terms or provisions of the Facility Operating Agreement, (2) assign its rights under the Facility Operating Agreement, (3) in connection with any Facility Operating Agreement that is a master lease covering more than one property, add or release any property subject to the Facility Operating Agreement, or (4) transfer the Facility Operating Agreement.  Within five (5) days of Property Operator’s receipt, Property Operator shall give Lender written notice of any notice or information that Property Operator receives which indicates that any party (A) is in default under the terms of the Facility Operating Agreement, (B) is extending, modifying or terminating the Facility Operating Agreement or (C) is otherwise discontinuing its ownership, operation or management of the Mortgaged Property;
Property Operator shall comply with its obligations under the Facility Operating Agreement;
Property Operator shall promptly inform Lender in writing (and shall deliver to Lender copies of any related written communications, complaints, orders, judgments and other documents) relating to the commencement of any rulemaking or disciplinary proceeding or the promulgation of any proposed or final rule which would have, or may reasonably be expected to have, a material adverse effect on Property Operator’s ability to operate and manage the Mortgaged Property or on the Mortgaged Property itself; the receipt of notice from any Governmental Authority having jurisdiction over Property Operator that  Property Operator is being placed under regulatory supervision,  any License, permit, charter, membership or registration material to the conduct of Property Operator’s business or the Mortgaged Property is to be suspended or revoked or  Property Operator is to cease and desist any practice, procedure or policy employed by Property Operator in the conduct of its business, and such cessation would have, or may reasonably be expected to have, a material adverse effect on the Mortgaged Property;
Property Operator shall provide immediate written notice to Lender of any claims, actions, suits, or proceedings at law or in equity (including any insolvency, bankruptcy, or receivership proceeding) by or before any Governmental Authority pending against, affecting or, to Property Operator’s knowledge, threatened against Property Operator, any entity that Controls Property Operator, or the Mortgaged Property, which claims, actions, suits, or proceedings, if adversely determined reasonably would be expected to materially adversely affect the Licenses, the financial condition or business of Property Operator, or the condition, operation, or ownership of the Mortgaged Property;
Property Operator shall provide to Lender within ten (10) days after its receipt, copies of all inspection reports, surveys, reviews, and certifications prepared by, for, or on behalf of any licensing or regulatory authority relating to the Mortgaged Property and any legal actions, orders, notices, or reports relating to the Mortgaged Property issued by the applicable regulatory or licensing authorities;
Property Operator shall not look to Lender, any mortgagee in possession, or successor in title to the Mortgaged Property for accountability for any security deposit or other deposit held by Borrower;
[bookmark: _Ref387149309]Property Operator shall fully perform all of its obligations under the Contracts, and Property Operator shall not assign, sell, pledge, transfer, mortgage or otherwise encumber its interests in any of the Contracts so long as this Assignment is in effect, or consent to any transfer, assignment or other disposition thereof without the written approval of Lender.  Each Contract entered into by Property Operator subsequent to the date hereof, the average annual consideration of which, directly or indirectly, is at least $50,000 shall provide:   that it shall be terminable for cause; and  that it shall be terminable, at Lender’s option, upon the occurrence and continuance of an Event of Default;
if no regulatory or licensing requirements currently apply to the Mortgaged Property and Property Operator is legally authorized to operate the Mortgaged Property as a Seniors Housing Facility without a License as of the date hereof as set forth on Exhibit C, and if any licensing or similar regulatory requirement is imposed upon or otherwise becomes applicable to the Mortgaged Property, Property Operator shall obtain all Licenses required to lawfully operate the Mortgaged Property as a Seniors Housing Facility or shall ensure such licenses are obtained, and notify Loan Servicer of such licensing requirements, and shall maintain such Licenses in full force and effect, or shall ensure such Licenses are maintained in full force and effect;
Property Operator covenants and agrees that it shall not perform any acts and has not executed, and shall not execute any instrument which would prevent Lender from exercising its rights under this Assignment;
if Property Operator is a HIPAA Covered Entity or HIPAA Business Associate, Property Operator shall at all times remain in substantial compliance with applicable HIPAA requirements, including those concerning privacy, breach notification, security and electronic transaction standards.
[bookmark: _Ref284491286][bookmark: _Toc362514933]Events of Default; Remedies.
The occurrence of any one or more of the following shall constitute an “Event of Default” under this Assignment:   a default, a breach of a covenant or a failure to perform any obligation under this Assignment after the expiration of any applicable notice or cure period;  the failure of any representation or warranty in this Assignment to be true and correct in any material respect when made;  any “Event of Default” listed in Section 14.01 of the Loan Agreement; or  a default under the Facility Operating Agreement after the expiration of any applicable notice or cure period thereunder.  Borrower and Property Operator hereby acknowledge that any Event of Default by Borrower or Property Operator shall also constitute an Event of Default under the Loan Agreement. If an Event of Default has occurred and is continuing, Lender shall have the right to exercise all rights as owner of the Mortgaged Property under the Facility Operating Agreement.  
In the event Property Operator fails to use and operate the Mortgaged Property according to the Operating Covenants, Lender shall have the right to enforce the Operating Covenants directly against Property Operator in accordance with this Assignment and enforce the Operating Covenants directly against Borrower in accordance with the provisions of the Loan Documents.
[bookmark: _Ref284493452]If  Property Operator fails to perform any of its obligations under this Assignment or causes a default under the Facility Operating Agreement after any applicable notice or cure periods, or  any action or proceeding is commenced which purports to affect the Mortgaged Property, Lender’s security, rights or interests under the Loan Agreement or any Loan Document, including eminent domain, insolvency, code enforcement, civil or criminal forfeiture, enforcement of Environmental Laws, fraudulent conveyance or reorganizations or proceedings involving a bankrupt or decedent, then Lender may, at its option, make such appearances, disburse such sums and take such actions as Lender reasonably deems necessary to perform such obligations of Property Operator and to protect the Mortgaged Property, Lender’s security, rights or interest, including  payment of fees and out-of-pocket expenses of attorneys, accountants, inspectors and consultants,  entry upon the Mortgaged Property to make repairs or secure the Mortgaged Property,  procurement of the insurance required by the Loan Agreement, and  payment of any amounts required under this Assignment, the Loan Agreement, or the Facility Operating Agreement which Property Operator has failed to pay.  Any amounts disbursed by Lender under this Section 10, or under any other provision of this Assignment that treats such disbursement as being made under this Section 10, due to Property Operator’s failure to perform its obligations under this Assignment or the Facility Operating Agreement, shall be immediately due and payable to Lender from Property Operator and shall become an additional part of the Indebtedness.  The foregoing provisions shall not require Lender to incur any expense or take any action.
If an Event of Default has occurred and is continuing, Lender shall have the right any time thereafter to terminate the Facility Operating Agreement without cause and without payment of any cancellation or termination fee, penalty or other liability, by giving written notice to Property Operator of its election to do so.  Lender’s notice shall specify the date of termination, which shall not be less than thirty (30) days after the date of such notice, except such lesser notice as Lender deems to be appropriate in the event of an emergency or impairment of Lender’s collateral.  Such termination right shall  supersede any limitation on termination rights contained in the Facility Operating Agreement,  serve as consideration for the material benefit derived by Property Operator from Lender’s approval of the Facility Operating Agreement and the making of the Mortgage Loan, and  become effective pursuant to Lender’s right after an Event of Default occurs and continues to exercise all rights of Borrower under the Facility Operating Agreement.
On the effective date of termination of the Facility Operating Agreement, Property Operator shall turn over to Lender all books and records relating to the Mortgaged Property and the residents and tenants (copies of which may be retained by Property Operator, at Property Operator’s expense), together with such authorizations and letters of direction addressed to residents, tenants, suppliers, employees, banks and other parties as Lender may reasonably require.  A final accounting of unpaid fees (if any) due to Property Operator under the Facility Operating Agreement shall be made within sixty (60) days after the effective date of termination, but Lender shall not have any liability or obligation to Property Operator for unpaid fees or other amounts payable under the Facility Operating Agreement which accrue before Lender acquires title to the Mortgaged Property, or before Lender becomes a mortgagee in possession (other than as set forth in Section 10).
If an Event of Default has occurred and is continuing, Property Operator shall furnish promptly to Lender evidence of deposits and withdrawals from any account held or controlled by Property Operator relating to the Mortgaged Property.
If an Event of Default has occurred and is continuing, Lender shall have the remedies of a secured party under the Uniform Commercial Code, in addition to all remedies provided by this Assignment or existing under applicable law.  In exercising any remedies, Lender may exercise its remedies against the UCC Collateral separately or together, and in any order, without in any way affecting the availability of Lender’s other remedies.
If an Event of Default has occurred and is continuing, Lender or its designee may (in Lender’s sole discretion) (1) direct Property Operator to pay Lender directly all Facility Operating Agreement Rent and other payments due under the Facility Operating Agreement, and (2) terminate Property Operator’s authority to collect Accounts and notify the residents and account debtors that the Accounts have been assigned to Lender and, either in its own name or that of Property Operator, or both, demand, collect (including, through any lockbox arrangement, cash management arrangement or depositary agreement prescribed by Lender), receive, give receipt for, sue for or give acquittance for any or all amounts due or to become due in respect of the Accounts, and may also, in its discretion, file any claim, institute any proceeding or take any other action that Lender may deem necessary or appropriate to protect and realize upon the security interest of Lender in the Accounts.  All of Lender’s collection expenses shall be charged to Borrower’s account and added to the Indebtedness.  If Lender is collecting the Accounts as above provided, Lender shall have the right to receive, endorse, assign and deliver in Lender’s name or Property Operator’s name any and all checks, drafts and other instruments for the payment of money relating to the Accounts, and Property Operator hereby waives notice of presentment, protest and non-payment of any instrument so endorsed.  If Lender is collecting the Accounts directly as above provided, Property Operator hereby constitutes Lender or Lender’s designee as Property Operator’s attorney-in-fact with power with respect to the Accounts to:   endorse Property Operator’s name upon all notes, acceptances, checks, drafts, money orders or other evidences of payment that may come into Lender’s possession;  notify the U.S. Post Office to change the address for delivery of mail addressed to Property Operator for the Mortgaged Property to such address as Lender may designate; and  receive, open and dispose of all such mail addressed to Property Operator.
If an Event of Default has occurred and is continuing, Lender may, without demand and without advertisement or notice, at any time or times, sell and deliver any or all Personalty held by or for it at public or private sale, for cash, upon credit or otherwise, at such prices and upon such terms as Lender, in its sole discretion, deems advisable.  Subject to the provisions of applicable law, Lender may postpone or cause the postponement of the sale of all or any portion of the Personalty by announcement at the time and place of such sale, and such sale may, without further notice, be made at the time and place to which the sale has been postponed or Lender may further postpone such sale by announcement made at such time and place.  Without in any way limiting the foregoing, Lender shall, if an Event of Default has occurred and is continuing, have the right, in addition to all other rights provided herein or by law, to enter without legal process upon the Mortgaged Property (provided that such entry be done lawfully) for the purpose of taking possession of the Personalty, and the right to maintain such possession on the Mortgaged Property or to remove the Personalty or any part thereof to such other places as Lender may desire.  Whether or not Lender exercises its right to take possession of the Personalty, Property Operator shall, upon Lender’s demand, promptly assemble the Personalty and make it available to Lender at the Mortgaged Property.
In order to induce Lender to lend funds under the Loan Agreement and approve the Facility Operating Agreement, Borrower and Property Operator hereby agree that at the option of Lender upon the occurrence of an Event of Default, Property Operator shall continue to provide all necessary services required under any applicable licensing or regulatory requirements.  Property Operator agrees to fully cooperate with Lender and any receiver as may be appointed by a court, in  performing these services until such time as Lender has arranged for a replacement provider of the necessary services, and  arranging an orderly transition of operating and management responsibilities to the receiver or a replacement provider of the necessary services (the “Transition Period”).  Borrower and Property Operator agree to cooperate with Lender in arranging an orderly transition to a replacement Property Operator of all Licenses and governmental approvals necessary or reasonably required to operate the Mortgaged Property as a Seniors Housing Facility, and to execute promptly all applications, assignments, consents and documents requested by Lender to facilitate such transition. 
(1)	[DRAFTING NOTE: INSERT THE FOLLOWING WHEN THE MANAGER IS AN UNAFFILIATED PROPERTY OPERATOR]
During the Transition Period, if Lender requires that Manager continue to provide services at the Mortgaged Property, for so long as no Event of Default by Manager [DRAFTING NOTE: INSERT THE FOLLOWING IF OPERATOR IS AFFILIATED WITH MANAGER:] [or Operator] has occurred under this Assignment, Manager shall be entitled to receive (without any right of set off) compensation from Rents for such services in accordance with the terms of the Management Agreement and Section 7 of this Assignment.
[DRAFTING NOTE: INSERT THE FOLLOWING WHEN THE MANAGER IS AN AFFILIATED PROPERTY OPERATOR]
During the Transition Period, if Lender requires that Manager continue to provide services at the Mortgaged Property, Manager shall be entitled to receive funds from Rents necessary to pay the salaries of Manager’s employees at the Mortgaged Property but shall not be entitled to any management fees or other compensation under the Management Agreement.
(2)	[DRAFTING NOTE: INSERT THE FOLLOWING WHEN THE OPERATOR IS AN UNAFFILIATED PROPERTY OPERATOR]
During the Transition Period, if Lender requires that Operator continue to operate the Mortgaged Property pursuant to the Operating Lease or Sublease, as applicable, so long as no Event of  Default by Operator [DRAFTING NOTE: INSERT THE FOLLOWING IF OPERATOR IS AFFILIATED WITH MANAGER:] [or Manager] has occurred under this Assignment,  Lender shall, until such time that Lender terminates the Operating Lease or Sublease, recognize Operator’s right to quiet enjoyment and possession of the Mortgaged Property under the terms of the applicable Operating Lease or Sublease.  Lender’s right to impose a lockbox arrangement as set forth herein shall be waived for so long as no Event of  Default by Operator [DRAFTING NOTE: INSERT THE FOLLOWING IF OPERATOR IS AFFILIATED WITH MANAGER:] [or Manager] has occurred under this Assignment.
[DRAFTING NOTE: INSERT THE FOLLOWING WHEN THE OPERATOR IS AN AFFILIATED PROPERTY OPERATOR]
During the Transition Period, if Lender requires that Operator continue to operate the Mortgaged Property pursuant to the Operating Lease or Sublease, as applicable, so long as no  Event of Default by Operator [DRAFTING NOTE: INSERT THE FOLLOWING IF OPERATOR IS AFFILIATED WITH MANAGER:] [or Manager] has occurred under this Assignment, Lender shall, until such time that Lender terminates the Operating Lease or Sublease, recognize Operator’s right to quiet enjoyment and possession of the Mortgaged Property pursuant to the terms of the applicable Operating Lease or Sublease; provided however, Operator shall remit to Lender monthly the Post-Default NCF.  “Post-Default NCF” shall mean all revenues generated by the operation of the Mortgaged Property, including Rents, less costs and expenses for the operation of the Mortgaged Property approved by Lender, including funds necessary to pay the salaries of Operator’s or Manager’s employees at the Mortgaged Property, and capital expenditures approved by Lender related to the operation of the Mortgaged Property.  Costs and expenses shall not include any fees payable to Manager or Operator [DRAFTING NOTE: INSERT FOR UNAFFILIATED MANAGERS:] [(other than Management Fees pursuant to Section 10(j)(1) of this Assignment)].  Lender reserves the right to exercise all other remedies hereunder including the imposition of a lockbox arrangement, cash management arrangement or depositary agreement as set forth herein.
[bookmark: _Toc362514934]No Assumption of Obligations.
Borrower and Property Operator agree that Lender does not assume any obligations or duties of Borrower and Property Operator concerning the Facility Operating Agreement until and unless Lender shall exercise its rights hereunder.
[bookmark: _Ref284493338][bookmark: _Toc362514935]Power of Attorney.
Borrower and Property Operator hereby irrevocably constitute and appoint Lender as Borrower’s and Property Operator’s attorney-in-fact to demand, receive and enforce their rights with respect to the provisions set forth in this Assignment, to give appropriate receipts, releases and satisfactions for and on Borrower’s and Property Operator’s behalf and to do any and all acts in Borrower’s or Property Operator’s names or in the name of Lender with the same force and effect as Borrower or Property Operator could do if this Assignment had not been made.  The foregoing appointment shall be deemed to be coupled with an interest and irrevocable.
[bookmark: _Toc362514936]Consideration.
As consideration for the material financial benefit to be derived by Property Operator and Borrower as a result of Lender’s approval of the Facility Operating Agreement, Property Operator and Borrower acknowledge receipt of good and valuable consideration for Property Operator’s and Borrower’s entry into this Assignment.
[bookmark: _Toc362514937]Modifications to Loan Documents.
Any amendments heretofore or hereafter made to any of the Loan Documents, other than this Assignment, shall not require the consent of Property Operator.  Borrower shall be responsible for notifying Property Operator of any amendments to the Operating Covenants.
[bookmark: _Toc362514938]Lender Requests.
Within ten (10) days of written request of Lender, Property Operator shall promptly furnish to Lender copies of all Leases, Contracts, Licenses, books, records, monthly reports, statements of account, budgets, third party payment documentation, including reimbursement agreements, surveys, statements of deficiencies and plans of correction, and cost reports related to any payments or the right to receive payments from federal, state or local programs, boards, bureaus or agencies, and other items which Property Operator is required to maintain or otherwise maintains under the Facility Operating Agreement or the Operating Covenants or which Property Operator maintains for its own purposes with respect to the Mortgaged Property.
[bookmark: _Ref279406294][bookmark: _Toc362514939]Notice.
(d) [bookmark: _Toc263870619][bookmark: _Toc264474026][bookmark: _Toc266373273][bookmark: _Toc271706543]Process of Serving Notice.
All notices under this Assignment shall be:
(1) in writing and shall be:
(A) delivered, in person;
(B) mailed, postage prepaid, either by registered or certified delivery, return receipt requested;
(C) sent by overnight courier; or
(D) sent by electronic mail with originals to follow by overnight courier;
(2) addressed to the intended recipient at its respective address set forth at the end of this Assignment; and
(3) deemed given on the earlier to occur of:
(A)	the date when the notice is received by the addressee; or
(B)	if the recipient refuses or rejects delivery, the date on which the notice is so refused or rejected, as conclusively established by the records of the United States Postal Service or any express courier service.
(e) [bookmark: _Toc263870620][bookmark: _Toc264474027][bookmark: _Toc266373274][bookmark: _Toc278783141]Change of Address.
Any party to this Assignment may change the address to which notices intended for it are to be directed by means of notice given to the other parties to this Assignment in accordance with this Section 16.
(f) Default Method of Notice.
Any required notice under this Assignment which does not specify how notices are to be given shall be given in accordance with this Section 16.
(g) Receipt of Notices.
Borrower, Property Operator and Lender shall not refuse or reject delivery of any notice given in accordance with this Assignment.  Each party is required to acknowledge, in writing, the receipt of any notice upon request by the other party.
[bookmark: _Toc362514940]Counterparts.
This Assignment may be executed in any number of counterparts, each of which shall be considered an original for all purposes; provided, however, that all such counterparts shall constitute one and the same instrument.
[bookmark: _Toc362514941]Governing Law.
This Assignment shall be governed by and construed in accordance with the laws of the Property Jurisdiction, and applicable federal law.
Property Operator and Borrower agree that any controversy arising under or in relation to this Assignment shall be litigated exclusively in the Property Jurisdiction and Property Operator and Borrower irrevocably consent to service, jurisdiction, and venue of such course for any such litigation and waive any other venue to which Property Operator or Borrower might be entitled by virtue of domicile, habitual residence or otherwise.
[bookmark: _Toc362514942]Successors and Assigns.
This Assignment shall be binding upon Borrower, Property Operator and Lender and their respective successors, transferees and assigns, and shall inure to the benefit of and may be enforced by Lender and its successors, transferees and assigns.  Borrower and Property Operator shall not assign any of their respective rights and obligations under this Assignment without the prior written consent of Lender.
[bookmark: _Ref284493334][bookmark: _Toc362514943]Entire Agreement; Amendments and Waivers.
This Assignment contains the complete and entire understanding of the parties as to its subject matter.  No amendment to this Assignment will be valid unless it is made in writing and executed by the parties to this Assignment.  No specific waiver or forbearance for any breach of any of the terms of this Assignment shall be considered as a general waiver of that or any other term of this Assignment.
[bookmark: _Toc362514944]Relationship of Parties.
Nothing contained in this Assignment shall constitute Lender as a joint venturer, partner or agent of Borrower or Property Operator, or render Lender liable for any debts, obligations, acts, omissions or representations of Borrower or Property Operator except as provided herein.
[bookmark: _Toc362514945]Enforceability.
The determination of invalidity, illegality or unenforceability of any provision of this Assignment, pursuant to judicial decree, shall not affect the validity or enforceability of any other provision of this Assignment, each of which shall remain in full force and effect.
[bookmark: _Toc362514946]Construction.
(h) The captions and headings of the sections of this Assignment are for convenience only and shall be disregarded in construing this Assignment.
(i) Any reference in this Assignment to an “Exhibit” or “Schedule” or a “Section” or an “Article” shall, unless otherwise explicitly provided, be construed as referring, respectively, to an Exhibit or Schedule attached to this Assignment or to a Section or Article of this Assignment.  All Exhibits and Schedules attached to or referred to in this Assignment, if any, are incorporated by reference into this Assignment.
(j) Any reference in this Assignment to a statute or regulation shall be construed as referring to that statute or regulation as amended from time to time.
(k) Use of the singular in this Assignment includes the plural and use of the plural includes the singular.
(l) As used in this Assignment, the term “including” means “including, but not limited to” or “including, without limitation,” and is for example only and not a limitation.
(m) Whenever Borrower’s or Property Operator’s knowledge is implicated in this Assignment or the phrase “to Borrower’s knowledge,” “to Property Operator’s knowledge” or a similar phrase is used in this Assignment, Borrower’s or Property Operator’s knowledge or such phrase(s) shall be interpreted to mean to the best of Borrower’s or Property Operator’s knowledge after reasonable and diligent inquiry and investigation.
(n) Unless otherwise provided in this Assignment, if Lender’s approval, designation, determination, selection, estimate, action or decision is required, permitted or contemplated hereunder, such approval, designation, determination, selection, estimate, action or decision shall be made in Lender’s sole and absolute discretion.
(o) All references in this Assignment to a separate instrument or agreement shall include such instrument or agreement as the same may be amended or supplemented from time to time pursuant to the applicable provisions thereof.
(p) “Lender may” shall mean at Lender’s discretion, but shall not be an obligation.
[bookmark: _DV_C28]
[Remainder of Page Intentionally Blank]
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IN WITNESS WHEREOF, Borrower, Lender [and Operator][Manager][Sublessee] have executed this Assignment as of the day and year first written above.
BORROWER:

							

By:							
Name:							
Title:							

Address:						
							
[INCLUDE APPROPRIATE NOTARY ACKNOWLEDGMENT]
	LENDER:

	By:		(SEAL)
Name:		
Title:		


	The name and chief executive office of Lender (as Secured Party) are:
Secured Party Name: 	
Secured Party Chief Executive Office Address:
	
	
	
[INSERT LENDER NOTICE ADDRESS IF DIFFERENT]


[INCLUDE APPROPRIATE NOTARY ACKNOWLEDGMENT]

[DELETE UNNECESSARY SIGNATURE BLOCKS AS APPLICABLE]
	OPERATOR:

	By:		(SEAL)
Name:		
Title:		


	The name, chief executive office and organizational identification number of Operator (as Debtor under any applicable Uniform Commercial Code) are:
Debtor Name/Record Owner: 	
Debtor Chief Executive Office Address:
	
	
	
Debtor Organizational ID Number: 	
[INSERT OPERATOR NOTICE ADDRESS IF DIFFERENT]



[INCLUDE APPROPRIATE NOTARY ACKNOWLEDGMENT]


	SUBLESSEE:

	By:		(SEAL)
Name:		
Title:		


	The name, chief executive office and organizational identification number of Sublessee (as Debtor under any applicable Uniform Commercial Code) are:
Debtor Name/Record Owner: 	
Debtor Chief Executive Office Address:
	
	
	
Debtor Organizational ID Number: 	
[INSERT SUBLESSEE NOTICE ADDRESS IF DIFFERENT]


[INCLUDE APPROPRIATE NOTARY ACKNOWLEDGMENT]


	MANAGER:

	By:		(SEAL)
Name:		
Title:		


	The name, chief executive office and organizational identification number of Manager (as Debtor under any applicable Uniform Commercial Code) are:
Debtor Name/Record Owner: 	
Debtor Chief Executive Office Address:
	
	
	
Debtor Organizational ID Number: 	
[INSERT MANAGER NOTICE ADDRESS IF DIFFERENT]

	



[INCLUDE APPROPRIATE NOTARY ACKNOWLEDGMENT]
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EXHIBIT A
TO SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT
Legal Description
(Insert complete Legal Description
of the Mortgaged Property)
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EXHIBIT B
TO SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT
Contracts
(List all Contracts currently encumbering the Mortgaged Property and identify any Multi-property Contracts)
	Vendor Name
	Contract Term
	Annual Contract Value
	Contract Parties
	Multi-property Contract?
(yes or no)

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	



IF THERE ARE MULTI-PROPERTY CONTRACTS, PROVIDE DETAILS BELOW:
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EXHIBIT C
TO SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT
Licenses
	Seniors Housing Facility Type
	(Check all that apply)
[bookmark: Check7]Independent Living	|_|
Assisted Living	|_|
Alzheimer’s/Dementia Care	|_|

	License: [Insert full name of license specified by issuer and number, if applicable]
	[If applicable, indicate if no regulatory or licensing requirements currently apply to the Mortgaged Property]
Holder: ______________
Issuer: ______________
Effective Date: ________________
Expiration Date: ________________
License renewal frequency: _____ year(s)
Period to submit renewal application prior to License expiration: ________

	[Provide entry for certificate of occupancy and each additional license or permit required; e.g. land use permit; food service permit; etc.] 
	Holder: ______________
Issuer: ______________
Effective Date: ________________
Expiration Date: ________________
License renewal frequency: _____ year(s)
Period to submit renewal application prior to License expiration: ________
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EXHIBIT D
TO SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT
	Facility Operating Agreement Terms

	Agreement Name and Parties
	

	Facility Operating Agreement Commencement Date
	

	Facility Operating Agreement Rent Commencement Date
	

	Primary Term of Facility Operating Agreement
	

	Renewal Options under Facility Operating Agreement
	____ (  ) options of ____ (  ) years each

	Facility Operating Agreement Security Deposit
	$______________

	Rights or options to purchase, rights of first refusal to purchase or rights of first offer to purchase
	[Describe any such rights held by Property Operator with respect to the Mortgaged Property]


[REPLICATE TABLE TO PROVIDE INFORMATION FOR EACH SEPARATE FACILITY OPERATING AGREEMENT]
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SCHEDULE 1
EXCEPTIONS
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