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SUBORDINATION, ASSIGNMENT
AND SECURITY AGREEMENT
(Master Lease)
This SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT (this “Assignment”) dated as of ______________, _____ is executed by and among (i) _________________, a ____________ (“Borrower”), (ii) _________________, a ____________ (“Lender”), and (iii) _________________, a ____________ (“Master Lessee”).
RECITALS:
[bookmark: OLE_LINK5][bookmark: OLE_LINK6]A.	Pursuant to that certain Multifamily Loan and Security Agreement dated as of the date hereof, executed by and between Borrower and Lender (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”), Lender has agreed to make a loan to Borrower in the original principal amount of $_________ (the “Mortgage Loan”), as evidenced by, among other things, that certain Multifamily Note dated as of the date hereof, executed by Borrower and made payable to Lender in the amount of the Mortgage Loan (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Note”).
B.	In addition to the Loan Agreement, the Mortgage Loan and the Note are also secured by, among other things, a certain Multifamily Mortgage, Deed of Trust or Deed to Secure Debt dated as of the date hereof (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Security Instrument”).
C.	Borrower is the owner of a multifamily residential property known as _________________________________________________, and located at _________________________________________________ as more particularly described in the Security Instrument (the “Mortgaged Property”). A legal description of the Mortgaged Property is attached hereto as Exhibit A.
D.	Master Lessee is the master lessee of the Mortgaged Property pursuant to that certain Master Lease dated __________________, ______, between Borrower and Master Lessee (as may be hereinafter amended and modified from time to time, the “Master Lease”).
E.	Lender requires and Master Lessee is willing to subordinate its right, title and interest to and under the Master Lease to the Loan Agreement and the Security Instrument and to assign all of its interest, as applicable, in Leases, Rents, Personalty, and Accounts to Lender as additional security for the Mortgage Loan.
AGREEMENTS:
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound, Borrower, Lender and Master Lessee agree as follows:
[bookmark: _Toc335816088][bookmark: _Toc373226100]Definitions; Parties.
(a)	Capitalized terms used and not specifically defined herein have the meanings given to such terms in the Loan Agreement or the Security Instrument, as applicable.  The following terms, when used in this Assignment, have the following meanings:
“Accounts” means all money, funds, investment property, accounts, general intangibles, deposit accounts, chattel paper, documents, instruments, judgments, claims, settlements of claims, causes of action, refunds, rebates, reimbursements, reserves, deposits, subsidies, proceeds, products, rents and profits, now or hereafter arising, received or receivable, from or on account of the management and operation of the Mortgaged Property.
“Event of Default” has the meaning as defined in Section 7 of this Assignment.
“Goods” means all of the following that are (a) located on the Mortgaged Property, (b) used or intended to be used now or in the future in connection with the management or operation of the Mortgaged Property, or (c) held or generated by Master Lessee specifically with respect to the Mortgaged Property: all inventory; furniture; furnishings; machinery, equipment, engines, boilers, incinerators, and installed building materials; systems and equipment for the purpose of supplying or distributing heating, cooling, electricity, gas, water, air or light; antennas, cable, wiring, and conduits used in connection with radio, television, security, fire prevention, or fire detection, or otherwise used to carry electronic signals; telephone systems and equipment; elevators and related machinery and equipment; fire detection, prevention and extinguishing systems and apparatus; security and access control systems and apparatus; plumbing systems; water heaters, ranges, stoves, microwave ovens, refrigerators, dishwashers, garbage disposers, washers, dryers and other appliances; light fixtures, awnings, storm windows and storm doors; pictures, screens, blinds, shades, curtains, and curtain rods; mirrors, cabinets, paneling, rugs, and floor and wall coverings; fences, trees and plants; swimming pools; exercise equipment; supplies; tools; books and records (whether in written or electronic form); all kitchen or restaurant supplies and facilities; dining room supplies and facilities; websites, URLs, blogs and social network pages; computer equipment (hardware and software); leasehold improvements or related furniture and equipment; including all present and future parts, additions, accessories, replacements, attachments, accessions, replacement parts and substitutions of the foregoing, and the proceeds thereof (cash and non-cash, including insurance proceeds); and any other equipment, supplies or furniture owned by Master Lessee and leased to any third party service provider or any other operator or manager of the Mortgaged Property; and other tangible personal property which is used now or in the future in connection with the management or operation of the Mortgaged Property or is located on the Mortgaged Property.
“Land” means the land described in Exhibit A.
[bookmark: OLE_LINK9][bookmark: OLE_LINK10]“Master Lease” has the meaning as defined in the Recitals above.
“Master Lease Rent” means any rent, fees or other sums due or to become due under the Master Lease.
“Mortgage Loan” has the meaning as defined in the Recitals above.
“Mortgaged Property” has the meaning as defined in Recital C above.
“Operating Covenants” means all terms, conditions, provisions, requirements, representations, and affirmative and negative covenants of the Loan Documents relating to the use and operation of the Mortgaged Property, which also shall be deemed to run directly to the Master Lessee.
“Personalty” means all Goods, Accounts, choses in action, chattel paper, documents, general intangibles (including software), payment intangibles, instruments, investment property, letter of credit rights, supporting obligations, computer information, source codes, object codes, records and data, all telephone numbers or listings, claims (including claims for indemnity or breach of warranty), deposit accounts and other property or assets of any kind or nature related to the Mortgaged Property now or in the future, and all other intangible property and rights relating to the management or operation of, or used in connection with, the Mortgaged Property, including all governmental permits relating to any activities on the Mortgaged Property.
“State” has the meaning set forth in the Security Instrument.
“UCC” has the meaning set forth in the Security Instrument.
“UCC Collateral” means, collectively, any of the Accounts, Leases, Personalty, contracts, and Rents which, under applicable law, may be subject to a security interest under the UCC, whether acquired now or in the future and all products and cash and non-cash proceeds thereof.
(b)	Any assignment of Leases, Rents, Personalty, contracts, and Accounts made under this Assignment shall be to the extent such Master Lessee has an interest in such Leases, Rents, Personalty, contracts, and Accounts.  Any representation, warranty or covenant made by Master Lessee under this Assignment shall be to the extent that Master Lessee has a present or hereinafter acquired interest in the Mortgaged Property or Master Lease, as applicable.
[bookmark: _Toc335816089][bookmark: _Toc373226101]Uniform Commercial Code Security Agreement.
[bookmark: _Ref284493280]To secure to Lender, the performance of the covenants and agreements of Master Lessee contained in this Assignment, Master Lessee hereby pledges, assigns, and grants to Lender a continuing security interest in the UCC Collateral.  This Assignment constitutes a security agreement and a financing statement under the UCC.  Master Lessee hereby authorizes Lender to file financing statements, continuation statements and financing statement amendments in such form as Lender may require to perfect or continue the perfection of this security interest without the signature of Master Lessee.  If an Event of Default has occurred and is continuing, Lender shall have the remedies of a secured party under the UCC or otherwise provided at law or in equity, in addition to all remedies provided by this Assignment.  Lender may exercise any or all of its remedies against the UCC Collateral separately or together, and in any order, without in any way affecting the availability or validity of Lender’s other remedies.  For purposes of the UCC, the debtor is Master Lessee and the secured party is Lender.  The name and address of the debtor and secured party are set forth after Master Lessee’s signature below which are the addresses from which information on the security interest may be obtained.
Master Lessee represents and warrants that:   Master Lessee maintains its chief executive office at the location set forth after Master Lessee’s signature below, and Master Lessee shall notify Lender in writing of any change in its chief executive office within five (5) days of such change;  Master Lessee’s state of incorporation, organization, or formation, if applicable, is as set forth on Page 1 of this Assignment;  Master Lessee’s exact legal name is as set forth on Page 1 of this Assignment;  Master Lessee’s organizational identification number, if applicable, is as set forth after Master Lessee’s signature below;  Master Lessee is the owner of the UCC Collateral subject to no liens, charges or encumbrances other than the lien hereof;  except as expressly provided in the Loan Agreement, the UCC Collateral will not be removed from the Mortgaged Property without the consent of Lender; and  no financing statement covering any of the UCC Collateral or any proceeds thereof is on file in any public office except pursuant hereto or pursuant to the other Loan Documents.
All property of every kind acquired by Master Lessee after the date of this Assignment which by the terms of this Assignment shall be subject to the lien and the security interest created hereby, shall immediately upon the acquisition thereof by Master Lessee and without further conveyance or assignment become subject to the lien and security interest created by this Assignment.  Nevertheless, Master Lessee shall execute, acknowledge, deliver and record or file, as appropriate, all and every such further security agreements, financing statements, assignments and assurances as Lender shall require for accomplishing the purposes of this Assignment and to comply with the re-recording requirements of the UCC.
[bookmark: _Ref284494213][bookmark: _Toc335816090][bookmark: _Toc373226102]Assignment of Leases and Rents; Appointment of Receiver; Lender in Possession.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]As part of the consideration for Lender’s approval of the Master Lease, Master Lessee absolutely and unconditionally assigns and transfers to Lender any interest it has in all Leases and Rents.  It is the intention of Master Lessee to establish present, absolute and irrevocable transfers and assignments to Lender of all Rents and to authorize and empower Lender to collect and receive all Rents without the necessity of further action on the part of Master Lessee.  Master Lessee and Lender intend these assignments of Leases and Rents to be effective immediately and to constitute absolute present assignments, and not assignments for additional security only.  However, if these present, absolute and unconditional assignments of Leases and Rents are not enforceable by their terms under the laws of the State, then it is the intention of Master Lessee that in this circumstance this Assignment create and perfect a lien on Leases and Rents in favor of Lender to secure the obligations of Master Lessee under this Assignment and Borrower’s obligations under the Loan Documents, which lien shall be effective as of the date of this Assignment.
Until an Event of Default has occurred and is continuing, but subject to the limitations set forth in this Assignment, Master Lessee shall have a revocable license to exercise all rights, power and authority granted to Master Lessee under the Leases (including the right, power and authority to modify the terms of any Lease, extend or terminate any Lease, or enter into a new Lease (other than a Master Lease), subject to the limitations set forth in this Assignment and the Loan Agreement), and to collect and receive all Rents, to hold all Rents in trust for the benefit of Lender, and, if applicable, to apply all Rents to pay the Master Lease Rent, and to pay the current costs and expenses of managing, operating and maintaining the Mortgaged Property, including utilities and Impositions (to the extent not included in Imposition Deposits), tenant improvements and other capital expenditures.  So long as no Event of Default has occurred and is continuing (and no event which, with the giving of notice or the passage of time, or both, would constitute an Event of Default has occurred and is continuing), the Rents remaining after application pursuant to the preceding sentence may be retained and distributed by Master Lessee free and clear of, and released from, Lender’s rights with respect to Rents under this Assignment.
If an Event of Default has occurred and is continuing, without the necessity of Lender entering upon and taking and maintaining control of the Mortgaged Property directly, by a receiver, or by any other manner or proceeding permitted by the laws of the State, the revocable license granted to Master Lessee pursuant to Section 3(b) shall automatically terminate, and Lender shall immediately have all rights, powers and authority granted to Master Lessee under any Lease (including the right, power and authority to modify the terms of any such Lease, or extend or terminate any such Lease) and, without notice, Lender shall be entitled to all Rents as they become due and payable, including Rents then due and unpaid.  During the continuance of an Event of Default, Master Lessee authorizes Lender to collect, sue for and compromise Rents and directs each resident or tenant of the Mortgaged Property to pay all Rents to, or as directed by, Lender, and Master Lessee shall, upon Master Lessee’s receipt of any Rents from any sources, pay the total amount of such receipts to Lender.  Although the foregoing rights of Lender are self-effecting, at any time during the continuance of an Event of Default, Lender may make demand for all Rents, and Lender may give, and Master Lessee hereby irrevocably authorizes Lender to give, notice to all residents or tenants of the Mortgaged Property instructing them to pay all Rents to Lender.  No resident or tenant shall be obligated to inquire further as to the occurrence or continuance of an Event of Default, and no resident or tenant shall be obligated to pay to Master Lessee any amounts that are actually paid to Lender in response to such a notice.  Any such notice by Lender shall be delivered to each resident or tenant personally, by mail or by delivering such demand to each rental unit.
If an Event of Default has occurred and is continuing, Lender may, regardless of the adequacy of Lender’s security or the solvency of Master Lessee, and even in the absence of waste, enter upon, take and maintain full control of the Mortgaged Property, and may exclude Master Lessee and its agents and employees therefrom, in order to perform all acts that Lender, in its discretion, determines to be necessary or desirable for the operation and maintenance of the Mortgaged Property, including the execution, cancellation or modification of Leases, the collection of all Rents (including through use of a lockbox arrangement, cash management arrangement or depositary agreement, at Lender’s election), the making of repairs to the Mortgaged Property and the execution or termination of contracts providing for goods or services at or otherwise in connection with the operation, use or maintenance of the Mortgaged Property, paying fees and out-of-pocket expenses of attorneys, accountants, inspectors and consultants, obtaining (or force-placing) the insurance required by the Loan Documents, for the purposes of enforcing the assignments of Leases and Rents, protecting the Mortgaged Property or the security of this Assignment and the Mortgage Loan, or for such other purposes as Lender in its discretion may deem necessary or desirable.
Notwithstanding any other right provided Lender under this Assignment or any other Loan Document, if an Event of Default has occurred and is continuing, and regardless of the adequacy of Lender’s security or Master Lessee’s solvency, and without the necessity of giving prior notice (oral or written) to Master Lessee, Lender may apply to any court having jurisdiction for the appointment of a receiver for the Mortgaged Property to take any or all of the actions set forth in Section 3(d).  If Lender elects to seek the appointment of a receiver for the Mortgaged Property at any time after an Event of Default has occurred and is continuing, Master Lessee, by its execution of this Assignment, expressly consents to the appointment of such receiver, including the appointment of a receiver ex parte, if permitted by applicable law.  Master Lessee consents to shortened time consideration of a motion to appoint a receiver.  Lender or the receiver, as applicable, shall be entitled to receive a reasonable fee for managing the Mortgaged Property and such fee shall become an additional part of the Indebtedness.  Immediately upon appointment of a receiver or Lender’s entry upon and taking possession and control of the Mortgaged Property, possession of the Mortgaged Property and all documents, records (including records on electronic or magnetic media), accounts, surveys, plans and specifications relating to the Mortgaged Property, and all security deposits and prepaid Rents, shall be surrendered to Lender or the receiver, as applicable.  If Lender or receiver takes possession and control of the Mortgaged Property, Lender or receiver may exclude Master Lessee and its representatives from the Mortgaged Property.
[bookmark: _Ref277601624]The acceptance by Lender of the assignments of the Leases and Rents pursuant to this Section 3 shall not at any time or in any event obligate Lender to take any action under this Assignment or to expend any money or to incur any expense.  Lender shall not be liable in any way for any injury or damage to person or property sustained by any Person in, on or about the Mortgaged Property, provided that Lender shall not be released from liability that occurs as a result of Lender’s gross negligence or willful misconduct as determined by a court of competent jurisdiction pursuant to a final, non-appealable court order.  Prior to Lender’s actual entry upon and taking possession and control of the Land and Improvements, Lender shall not be:
(1) obligated to perform any of the terms, covenants and conditions contained in any Lease (or otherwise have any obligation with respect to any Lease);
(2) obligated to appear in or defend any action or proceeding relating to any Lease or the Mortgaged Property; or
(3) responsible for the operation, control, care, management or repair of the Mortgaged Property or any portion of the Mortgaged Property.
[bookmark: OLE_LINK7][bookmark: OLE_LINK8][bookmark: OLE_LINK3][bookmark: OLE_LINK4]Lender shall be liable to account only to Borrower and Master Lessee and only for Rents actually received by Lender.  Lender shall not be liable to Borrower or Master Lessee, anyone claiming under or through Borrower, Master Lessee or anyone having an interest in the Mortgaged Property by reason of any act or omission of Lender under this Section 3, and Borrower and Master Lessee hereby release and discharge Lender from any such liability to the fullest extent permitted by law, provided that Lender shall not be released from liability that occurs as a result of Lender’s gross negligence or willful misconduct as determined by a court of competent jurisdiction pursuant to a final, non-appealable court order.  If the Rents are not sufficient to meet the costs of taking control of and managing the Mortgaged Property and collecting the Rents, any funds expended by Lender for such purposes shall be added to, and become a part of, the principal balance of the Indebtedness (and secured by this Assignment and the Security Instrument), be immediately due and payable, and bear interest at the Default Rate from the date of disbursement until fully paid.  Any entering upon and taking control of the Mortgaged Property by Lender or the receiver, and any application of Rents as provided in this Assignment, shall not cure or waive any Event of Default or invalidate any other right or remedy of Lender under applicable law or provided for in this Assignment or any Loan Document.
Borrower and Master Lessee acknowledge and agree that the exercise by Lender of any of the rights conferred in this Assignment shall not be construed to make Lender a mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself entered into actual possession of the Land and Improvements.
[bookmark: _Toc335816093][bookmark: _Toc373226103]Subordination to Mortgage Lien.
[bookmark: _Ref284493095]The Master Lease is and shall be subject and subordinate to the liens, terms, covenants and conditions of this Assignment, the Security Instrument and the other Loan Documents, and to all renewals, modifications, consolidations, replacements and extensions thereof, and to all advances heretofore made or which may hereafter be made pursuant to the Security Instrument (including all sums advanced for the purposes of  protecting or further securing the lien of the Security Instrument, curing defaults by Borrower under the Loan Documents or for any other purposes expressly permitted by the Security Instrument, or  constructing, renovating, repairing, furnishing, fixturing or equipping the Mortgaged Property).
[bookmark: _Toc335816095][bookmark: _Toc373226104]Master Lessee Representations and Warranties.
Master Lessee represents and warrants to Lender as follows as of the date of this Assignment:
(b) [bookmark: _Ref284493082]Master Lessee has unconditionally accepted delivery of the Mortgaged Property pursuant to the terms of the Master Lease;
(c) the Master Lease terms set forth on Exhibit B are true and correct;
(d) the Master Lease does not provide for free Master Lease Rent, partial Master Lease Rent, Master Lease Rent concessions of any kind, the advance payment of Master Lease Rent other than as set forth in Section 6(k), or Master Lease Rent abatement or offsetting of Master Lease Rent;
(e) no Master Lease Rent has been paid for more than thirty (30) days in advance;
(f) all required payments of Master Lease Rent have been made prior to the date hereof;
(g) Master Lessee has fully inspected the Mortgaged Property and found the same to be as required by the Master Lease in good order and repair, and all conditions and duties of an inducement nature under the Master Lease to be performed by Borrower have been satisfied, including payment to Master Lessee of any Borrower contributions for improvements, completion by Borrower of the construction of any improvements to be constructed by Borrower, and payment to Master Lessee of any consulting fees;
(h) Master Lessee has no options to purchase, right of first refusal to purchase, or right of first offer to purchase under the Master Lease or with respect to the Mortgaged Property or any part thereof, except as set forth on Exhibit B;
(i) Master Lessee has not assigned or sublet its interest in the Master Lease or the Mortgaged Property, except for the Leases entered into in accordance with the Master Lease and previously disclosed to Lender, and is now the sole owner of the interest or leasehold estate created by the Master Lease;
(j) as of the date of this Assignment, to Master Lessee’s knowledge, no party is in default under any of the terms, conditions, provisions or agreements of the Master Lease and Master Lessee has no offsets, claims or defenses against Borrower with respect to the Master Lease;
(k) Master Lessee has paid the Master Lease Security Deposit set forth on Exhibit B to Borrower, if any;
Master Lessee has not executed any prior assignment of Leases and Rents that is currently in effect;
Master Lessee has received from Borrower and reviewed a fully executed copy of the Loan Agreement and each of the other Loan Documents that set forth the Operating Covenants;
all conditions precedent to the effectiveness of the Master Lease have been fully satisfied and the Master Lease is in full force and effect;
a true, correct and complete copy of the Master Lease has been provided to Lender;
the Master Lease has not been modified, supplemented or amended in any way; there are no other agreements concerning the Mortgaged Property, whether oral or written, between Borrower and Master Lessee;
Master Lessee has not delivered or received any notices of default under the Master Lease; to the best of the Master Lessee’s knowledge, there is no default by Borrower or Master Lessee under the Master Lease, nor has any event or omission occurred which, with the giving of notice or the lapse of time, or both, would constitute a default under the Master Lease;
Master Lessee has not received written notice that it is in violation of any governmental law or regulation with respect to the Mortgaged Property and has no reason to believe that there are grounds for any claim of any such violation;
Master Lessee consents to the execution and delivery by Borrower to Lender of the Security Instrument assigning Borrower’s rights in and to the Master Lease and the recording of same in the applicable real property records;
Master Lessee consents to the execution and delivery by Borrower, and the filing or recording in the appropriate public records, of such additional documents and instruments as Lender may deem necessary or desirable to establish, perfect and maintain a lien upon and against Borrower’s said interests, including Uniform Commercial Code financing statements and such other documents, instruments and agreements as Lender may deem necessary or desirable in connection with the creation, grant, maintenance or enforcement of the lien, including any document or instrument executed in connection with any renewal, extension or modification of such lien;
Master Lessee has not at any time engaged in, caused or permitted any Prohibited Activities or Conditions other than Prohibited Activities or Conditions that are the subject of an O&M Plan approved in writing by Lender; to Master Lessee’s knowledge, no Prohibited Activities or Conditions exist or have existed on the Mortgaged Property; and Master Lessee has complied with all Environmental Laws, including all requirements for notification regarding the presence of or any releases of Hazardous Materials;
Master Lessee has not filed and is not subject to any filing for bankruptcy or reorganization under any applicable bankruptcy or insolvency laws;
Master Lessee is duly organized, validly existing and qualified to transact business in the State;
Master Lessee has the requisite power and authority to carry on its business as now conducted and as contemplated to be conducted in connection with the performance of its obligations under this Assignment; and
the execution, delivery and performance of this Assignment have been duly authorized by all necessary action and proceedings by or on behalf of Master Lessee, and no further approvals or filings of any kind, including any approval of or filing with any Governmental Authority, are required by or on behalf of Master Lessee as a condition to the valid execution, delivery and performance by Master Lessee of the Master Lease and this Assignment.
[bookmark: _Ref284491431][bookmark: _Toc335816096][bookmark: _Ref372810827][bookmark: _Toc373226105]Master Lessee Covenants.
Master Lessee covenants with Lender that during the term of this Assignment:
[bookmark: _Ref284493050]except as otherwise provided for in the Loan Documents, Master Lessee shall not transfer the responsibility for the operation and management of the Mortgaged Property;
[bookmark: _Ref286920485]Master Lessee shall cooperate with Lender, including attendance at any meetings requested by Lender (after reasonable prior notice), and, as required by the Loan Documents, furnishing financial statements of Master Lessee in connection with the operation of the Mortgaged Property and operating statements for the Mortgaged Property, and allowing Lender to undertake inspections of the Mortgaged Property;
Master Lessee shall comply with all Operating Covenants set forth in the Loan Documents;
if, by reason of its exercise of any right or remedy under the Master Lease, Master Lessee acquires by right of subrogation or otherwise a lien on the Mortgaged Property which (but for this subsection) would be senior to the lien of the Security Instrument, then, in that event, such lien shall be subject and subordinate to the lien of the Security Instrument and this Assignment;
[bookmark: _Ref284493273]until Master Lessee receives notice (or otherwise acquires actual knowledge) of an Event of Default, Master Lessee shall be entitled to retain for its own account any payments or fees made pursuant to the Master Lease, subject to the terms of this Assignment provided that if Master Lessee is an Affiliated Master Lessee, notice to Borrower of an Event of Default shall be deemed to be notice to Master Lessee for purposes of this provision;
after Master Lessee or Borrower receives notice (or otherwise acquires actual knowledge) of an Event of Default, Master Lessee shall not accept or retain any payments or fees made pursuant to the Master Lease without Lender’s prior written consent;
if, after Master Lessee or Borrower receives notice (or otherwise acquires actual knowledge) of an Event of Default, Master Lessee receives any payments or fees pursuant to the Master Lease other than from Lender, or if Master Lessee receives any other payment or distribution of any kind from Borrower or from any other Person other than from Lender in connection with the Master Lease which Master Lessee is not permitted by this Assignment to retain for its own account, such payment or other distribution will be received and held in trust for Lender and unless Lender otherwise notifies Master Lessee, will be promptly remitted in readily available funds to Lender, properly endorsed to Lender, to be applied to amounts due under the Loan Documents in such order and in such manner as Lender shall determine.  Master Lessee hereby irrevocably designates, makes, constitutes and appoints Lender (and all persons or entities designated by Lender) as Master Lessee’s true and lawful attorney in fact with power to endorse the name of Master Lessee upon any checks representing payments referred to in this subsection;
during the term of this Assignment, Master Lessee shall not commence, or join with any other creditor in commencing any bankruptcy, reorganization, arrangement, insolvency or liquidation proceedings with respect to Borrower, without Lender’s prior written consent;
Master Lessee shall deliver to Lender at the address indicated below and at the same time as such notice is given to Borrower, any notice of default under the Master Lease;
(l) [bookmark: _Ref397585116][bookmark: _Ref284491401]Master Lessee shall not seek to terminate the Master Lease by reason of any default of Borrower without prior written notice to Lender and the lapse of such time as was offered to Borrower under the Master Lease in which to remedy the default, and the lapse of thirty (30) days after the expiration of such time as Borrower was permitted to cure such default; provided, however, that with respect to any default of Borrower under the Master Lease which cannot be remedied within such time, if Lender commences to cure such default within such time and thereafter diligently proceeds with such efforts and pursues the same to completion, Lender shall have such time as is reasonably necessary to complete curing such default.  Notwithstanding the foregoing, in the event either Lender or Borrower do not cure or commence curing such default within the time provided to Borrower under the Master Lease and the nature of the default threatens Master Lessee’s ability to conduct its daily business or threatens to materially or adversely damage its property located on the Mortgaged Property, Master Lessee shall be permitted to exercise its rights under the Master Lease;
[bookmark: _Ref431975027]Master Lessee shall not pay Master Lease Rent more than thirty (30) days in advance of the date on which the same are due or to become due under the Master Lease;
Master Lessee shall certify promptly in writing to Lender in connection with any proposed assignment of the Mortgage Loan or from time to time, whether or not any default on the part of Borrower then exists under the Master Lease and shall execute such estoppel certificates and subordination agreements as Lender shall reasonably require;
Master Lessee shall not create, incur, assume or suffer to exist any lien on the Mortgaged Property or any part of the Mortgaged Property or pledge any interest in the Mortgaged Property or any part of the Mortgaged Property, including the Leases and Rents except as provided herein;
Master Lessee shall not without the prior written consent of Lender  extend, modify, or terminate (except as set forth in Section 6(j) of this Assignment) any of the terms or provisions of the Master Lease,  assign its rights under the Master Lease,  in connection with a Master Lease that covers more than one property, add or release any property subject to the Master Lease, or  transfer the Master Lease.  Within five (5) days of Master Lessee’s receipt, Master Lessee shall give Lender written notice of any notice or information that Master Lessee receives which indicates that any party  is in default under the terms of the Master Lease,  is extending, modifying or terminating the Master Lease or  is otherwise discontinuing its operation of the Mortgaged Property;
Master Lessee shall comply with its obligations under the Master Lease;
Master Lessee shall promptly inform Lender in writing (and shall deliver to Lender copies of any related written communications, complaints, orders, judgments and other documents) relating to the commencement of any rulemaking or disciplinary proceeding or the promulgation of any proposed or final rule which would have, or may reasonably be expected to have, a material adverse effect on Master Lessee’s ability to operate and manage the Mortgaged Property or on the Mortgaged Property itself; the receipt of notice from any Governmental Authority having jurisdiction over Master Lessee that  Master Lessee is being placed under regulatory supervision,  any permit, charter, membership or registration material to the conduct of Master Lessee’s business or the Mortgaged Property is to be suspended or revoked, or  Master Lessee is to cease and desist any practice, procedure or policy employed by Master Lessee in the conduct of its business, and such cessation would have, or may reasonably be expected to have, a material adverse effect on the Mortgaged Property;
Master Lessee shall not look to Lender, any mortgagee in possession, or successor in title to the Mortgaged Property for accountability for any security deposit or other deposit held by Borrower; and
Master Lessee covenants and agrees that it shall not perform any acts and has not executed, and shall not execute any instrument which would prevent Lender from exercising its rights under this Assignment.
[bookmark: _Ref284491286][bookmark: _Toc335816097][bookmark: _Toc373226106]Events of Default; Remedies.
The occurrence of any one or more of the following shall constitute an “Event of Default” under this Assignment:   a default, a breach of a covenant or a failure to perform any obligation under this Assignment after the expiration of any applicable notice or cure period;  the failure of any representation or warranty in this Assignment to be true and correct in any material respect when made;  any “Event of Default” listed in Section 14.01 of the Loan Agreement; or  default under the Master Lease after the expiration of any applicable notice or cure period thereunder.  Borrower and Master Lessee hereby acknowledge that any Event of Default by Borrower or Master Lessee shall also constitute an Event of Default hereunder and under the Loan Agreement.
Upon receipt by Master Lessee of written notice from Lender that an Event of Default has occurred and is continuing, Lender shall have the right to exercise all rights as owner of the Mortgaged Property under the Master Lease, and Master Lessee shall pay to Lender directly all Rents and other sums due under the Master Lease.  Lender shall be entitled to mandate the use of a lockbox bank account or other depositary account, to be maintained under the control and supervision of Lender, for all income of the Mortgaged Property, including Rents, service charges and insurance payments.  In order to induce Lender to lend funds under the Loan Agreement and approve the Master Lease, Borrower and Master Lessee hereby agree that at the option of Lender upon the occurrence of an Event of Default, Master Lessee agrees to fully cooperate with Lender and any receiver as may be appointed by a court, in performing these services until such time as Lender has arranged for a replacement provider of the necessary services, and in arranging an orderly transition of operating and management responsibilities to the receiver or a replacement provider of the necessary services (the “Transition Period”).
During the Transition Period, if Lender requires that Master Lessee continue to operate the Mortgaged Property pursuant to the Master Lease so long as no Event of Default by Master Lessee has occurred under this Assignment, Lender shall, until such time that Lender terminates the Master Lease, recognize Master Lessee’s right to quiet enjoyment and possession of the Mortgaged Property pursuant to the terms of the Master Lease; provided however, Master Lessee shall remit to Lender monthly the Post-Default NCF.  “Post-Default NCF” shall mean all revenues generated by the operation of the Mortgaged Property, including Rents, less costs and expenses for the operation of the Mortgaged Property approved by Lender, including funds necessary to pay the salaries of Master Lessee’s employees at the Mortgaged Property, and capital expenditures approved by Lender related to the operation of the Mortgaged Property.  Costs and expenses shall not include any fees payable to Master Lessee.  Lender reserves the right to exercise all other remedies hereunder including the imposition of a lockbox arrangement, cash management arrangement or depositary agreement as set forth herein.
In the event Master Lessee fails to use and operate the Mortgaged Property according to the Operating Covenants, Lender shall have the right to enforce the Operating Covenants directly against Master Lessee in accordance with this Assignment, and enforce the Operating Covenants directly against Borrower in accordance with the provisions of the Loan Documents.
[bookmark: _Ref284493452]If  Master Lessee fails to perform any of its obligations under this Assignment or causes a default under the Master Lease after any applicable notice or cure periods, or  any action or proceeding is commenced which purports to affect the Mortgaged Property, Lender’s security, rights or interests under the Loan Agreement or any Loan Document, including eminent domain, insolvency, code enforcement, civil or criminal forfeiture, enforcement of Environmental Laws, fraudulent conveyance or reorganizations or proceedings involving a bankruptcy or decedent, then Lender may, at its option, make such appearances, disburse such sums and take such actions as Lender reasonably deems necessary to perform such obligations of Master Lessee and to protect the Mortgaged Property, Lender’s security, rights or interest, including  payment of fees and out-of-pocket expenses of attorneys, accountants, inspectors and consultants,  entry upon the Mortgaged Property to make repairs or secure the Mortgaged Property,  procurement of the insurance required by the Loan Agreement, and  payment of any amounts required under this Assignment, the Loan Documents, or the Master Lease which Master Lessee has failed to pay.  Any amounts disbursed by Lender under this Section 7, or under any other provision of this Assignment that treats such disbursement as being made under this Section 7, due to Master Lessee’s failure to perform its obligations under this Assignment or the Master Lease, shall be immediately due and payable to Lender from Master Lessee and shall become an additional part of the Indebtedness.  The foregoing provisions shall not require Lender to incur any expense or take any action.
If an Event of Default has occurred and is continuing, Lender shall have the right any time thereafter to terminate the Master Lease without cause and without payment of any cancellation or termination fee, penalty or other liability, by giving written notice to such other party of its election to do so.  Lender’s notice shall specify the date of termination, which shall not be less than thirty (30) days after the date of such notice, except such lesser notice may be given by Lender, as Lender deems to be appropriate in the event of an emergency or impairment of Lender’s collateral.  Such termination right shall  supersede any limitation on termination rights contained in the Master Lease,  serve as consideration for the material benefit derived by Master Lessee from Lender’s approval of the Master Lease and the making of the Mortgage Loan, and  become effective pursuant to Lender’s right after an Event of Default occurs and continues to exercise all rights of Borrower under the Master Lease.
On the effective date of termination of the Master Lease, Master Lessee shall turn over to Lender all books and records relating to the Mortgaged Property and the residents and tenants (copies of which may be retained by Master Lessee, at Master Lessee’s expense), together with such authorizations and letters of direction addressed to residents, tenants, suppliers, employees, banks and other parties as Lender may reasonably require.  A final accounting of unpaid fees (if any) due to Master Lessee under the Master Lease shall be made within sixty (60) days after the effective date of termination, but Lender shall not have any liability or obligation to Master Lessee for unpaid fees or other amounts payable under the Master Lease which accrue before Lender acquires title to the Mortgaged Property, or before Lender becomes a mortgagee in possession.
If an Event of Default has occurred and is continuing, Master Lessee shall furnish promptly to Lender evidence of deposits and withdrawals from any account held or controlled by Master Lessee relating to the Mortgaged Property.
If an Event of Default has occurred and is continuing, Lender shall have the remedies of a secured party under the Uniform Commercial Code, in addition to all remedies provided by this Assignment or existing under applicable law.  In exercising any remedies, Lender may exercise its remedies against the UCC Collateral separately or together, and in any order, without in any way affecting the availability of Lender’s other remedies.
If an Event of Default has occurred and is continuing, Lender or its designee may (in Lender’s sole discretion)  direct Master Lessee to pay Lender directly all Master Lease Rent and other payments due under the Master Lease, and  terminate Master Lessee’s authority to collect Rents and Accounts and notify the residents and account debtors that the Accounts have been assigned to Lender and, either in its own name or that of Master Lessee, or both, demand, collect (including through any lockbox arrangement, cash management arrangement or depositary agreement prescribed by Lender), receive, give receipt for, sue for or give acquittance for any or all amounts due or to become due in respect of the Accounts, and may also, in its discretion, file any claim, institute any proceeding or take any other action that Lender may deem necessary or appropriate to protect and realize upon the security interest of Lender in the Accounts.  All of Lender’s collection expenses shall be charged to Borrower’s account and added to the Indebtedness.  If Lender is collecting the Accounts as above provided, Lender shall have the right to receive, endorse, assign and deliver in Lender’s name or Master Lessee’s name any and all checks, drafts and other instruments for the payment of money relating to the Accounts, and Master Lessee hereby waives notice of presentment, protest and non-payment of any instrument so endorsed.  If Lender is collecting the Accounts directly as above provided, Master Lessee hereby constitutes Lender or Lender’s designee as Master Lessee’s attorney-in-fact with power with respect to the Accounts to:   endorse Master Lessee’s name upon all notes, acceptances, checks, drafts, money orders or other evidences of payment that may come into Lender’s possession;  notify the U.S. Post Office to change the address for delivery of mail addressed to Master Lessee for the Mortgaged Property to such address as Lender may designate; and  receive, open and dispose of all such mail addressed to Master Lessee.
If an Event of Default has occurred and is continuing, Lender may, without demand and without advertisement or notice, at any time or times, sell and deliver any or all Personalty held by or for it at public or private sale, for cash, upon credit or otherwise, at such prices and upon such terms as Lender, in its sole discretion, deems advisable.  Subject to the provisions of applicable law, Lender may postpone or cause the postponement of the sale of all or any portion of the Personalty by announcement at the time and place of such sale, and such sale may, without further notice, be made at the time and place to which the sale has been postponed or Lender may further postpone such sale by announcement made at such time and place.  Without in any way limiting the foregoing, Lender shall, if an Event of Default has occurred and is continuing, have the right, in addition to all other rights provided herein or by law, to enter without legal process upon the Mortgaged Property (provided that such entry be done lawfully) for the purpose of taking possession of the Personalty, and the right to maintain such possession on the Mortgaged Property or to remove the Personalty or any part thereof to such other places as Lender may desire.  Whether or not Lender exercises its right to take possession of the Personalty, Master Lessee shall, upon Lender’s demand, promptly assemble the Personalty and make it available to Lender at the Mortgaged Property.
[bookmark: _Toc335816098][bookmark: _Toc373226107]No Assumption of Obligations.
Borrower and Master Lessee agree that Lender does not assume any obligations or duties of Borrower and Master Lessee concerning the Master Lease until and unless Lender shall exercise its rights hereunder.
[bookmark: _Ref284493338][bookmark: _Toc317167852][bookmark: _Toc373226108]Power of Attorney.
Borrower and Master Lessee hereby irrevocably constitute and appoint Lender as Borrower’s and Master Lessee’s attorney-in-fact to demand, receive and enforce their rights with respect to the provisions set forth in this Assignment, to give appropriate receipts, releases and satisfactions for and on Borrower’s and Master Lessee’s behalf and to do any and all acts in Borrower’s or Master Lessee’s names or in the name of Lender with the same force and effect as Borrower or Master Lessee could do if this Assignment had not been made.  The foregoing appointment shall be deemed to be coupled with an interest and irrevocable.
[bookmark: _Toc317167853][bookmark: _Toc373226109]Consideration.
As consideration for the material financial benefit to be derived by Master Lessee and Borrower as a result of Lender’s approval of the Master Lease, Master Lessee and Borrower acknowledge receipt of good and valuable consideration for Master Lessee’s and Borrower’s entry into this Assignment.
[bookmark: _Toc317167854][bookmark: _Toc373226110]Modifications to Loan Documents.
Any amendments heretofore or hereafter made to any of the Loan Documents, other than this Assignment, shall not require the consent of Master Lessee.  Borrower shall be responsible for notifying Master Lessee of any amendments to the Operating Covenants.
[bookmark: _Toc317167855][bookmark: _Toc373226111]Lender Requests.
Within ten (10) days of written request of Lender, Master Lessee shall promptly furnish to Lender copies of all Leases, contracts, books, records, monthly reports, statements of account, or budgets which Master Lessee is required to maintain or otherwise maintains under the Master Lease or the Operating Covenants or which Master Lessee maintains for its own purposes with respect to the Mortgaged Property.
[bookmark: _Ref279406294][bookmark: _Toc317167856][bookmark: _Toc373226112]Notice.
(m) [bookmark: _Toc263870619][bookmark: _Toc264474026][bookmark: _Toc266373273][bookmark: _Toc271706543]Process of Serving Notice.
All notices under this Assignment shall be:
(1) in writing and shall be:
(A) delivered, in person;
(B) mailed, postage prepaid, either by registered or certified delivery, return receipt requested;
(C) sent by overnight courier; or
(D) sent by electronic mail with originals to follow by overnight courier;
(2) addressed to the intended recipient at its respective address set forth at the end of this Assignment; and
(3) deemed given on the earlier to occur of:
(A)	the date when the notice is received by the addressee; or
(B)	if the recipient refuses or rejects delivery, the date on which the notice is so refused or rejected, as conclusively established by the records of the United States Postal Service or any express courier service.
(n) [bookmark: _Toc263870620][bookmark: _Toc264474027][bookmark: _Toc266373274][bookmark: _Toc278783141]Change of Address.
Any party to this Assignment may change the address to which notices intended for it are to be directed by means of notice given to the other parties to this Assignment in accordance with this Section 14.
(o) Default Method of Notice.
Any required notice under this Assignment which does not specify how notices are to be given shall be given in accordance with this Section 13.
(p) Receipt of Notices.
Borrower, Master Lessee and Lender shall not refuse or reject delivery of any notice given in accordance with this Assignment.  Each party is required to acknowledge, in writing, the receipt of any notice upon request by the other party.
[bookmark: _Toc317167857][bookmark: _Toc373226113]Counterparts.
This Assignment may be executed in any number of counterparts, each of which shall be considered an original for all purposes; provided, however, that all such counterparts shall constitute one and the same instrument.
[bookmark: _Toc317167858][bookmark: _Toc373226114]Governing Law.
This Assignment shall be governed by and construed in accordance with the laws of the State, and applicable federal law, without giving effect to any conflict of law or choice of law rules that would result in the application of laws of another jurisdiction.
[bookmark: _Toc317167859][bookmark: _Toc373226115]In the administration or litigation of a controversy arising under or in relation to this Assignment, Master Lessee consents to the exercise of personal jurisdiction by any State court or federal court in such State.  Master Lessee agrees that the State courts have subject matter jurisdiction over such controversies.  If Lender elects to sue in State court, Master Lessee waives any right to remove to federal court or to contest the State court’s jurisdiction.  Master Lessee waives any objection to venue in any State court or federal court in such State, and covenants and agrees not to assert any objection to venue, whether based on inconvenience, domicile, habitual residence or other ground.
Successors and Assigns.
This Assignment shall be binding upon Borrower, Master Lessee and Lender and their respective successors, transferees and assigns, and shall inure to the benefit of and may be enforced by Lender and its successors, transferees and assigns.  Borrower and Master Lessee shall not assign any of their respective rights and obligations under this Assignment without the prior written consent of Lender.
[bookmark: _Ref284493334][bookmark: _Toc317167860][bookmark: _Toc373226116]Entire Agreement; Amendments and Waivers.
This Assignment contains the complete and entire understanding of the parties as to its subject matter.  No amendment to this Assignment will be valid unless it is made in writing and executed by the parties to this Assignment.  No specific waiver or forbearance for any breach of any of the terms of this Assignment shall be considered as a general waiver of that or any other term of this Assignment.
[bookmark: _Toc317167861][bookmark: _Toc373226117]Relationship of Parties.
Nothing contained in this Assignment shall constitute Lender as a joint venturer, partner or agent of Borrower or Master Lessee, or render Lender liable for any debts, obligations, acts, omissions or representations of Borrower or Master Lessee except as provided herein.
[bookmark: _Toc317167862][bookmark: _Toc373226118]Enforceability.
The determination of invalidity, illegality or unenforceability of any provision of this Assignment, pursuant to judicial decree, shall not affect the validity or enforceability of any other provision of this Assignment, each of which shall remain in full force and effect.
2. [bookmark: _Toc362514946][bookmark: _Toc373226119]Construction.
(a) The captions and headings of the sections of this Assignment are for convenience only and shall be disregarded in construing this Assignment.
(b) Any reference in this Assignment to an “Exhibit” or “Schedule” or a “Section” or an “Article” shall, unless otherwise explicitly provided, be construed as referring, respectively, to an Exhibit or Schedule attached to this Assignment or to a Section or Article of this Assignment.  All Exhibits and Schedules attached to or referred to in this Assignment, if any, are incorporated by reference into this Assignment.
(c) Any reference in this Assignment to a statute or regulation shall be construed as referring to that statute or regulation as amended from time to time.
(d) Use of the singular in this Assignment includes the plural and use of the plural includes the singular.
(e) As used in this Assignment, the term “including” means “including, but not limited to” or “including, without limitation,” and is for example only and not a limitation.
(f) Whenever Borrower’s or Master Lessee’s knowledge is implicated in this Assignment or the phrase “to Borrower’s knowledge,” “to Master Lessee’s knowledge” or a similar phrase is used in this Assignment, Borrower’s or Master Lessee’s knowledge or such phrase(s) shall be interpreted to mean to the best of Borrower’s or Master Lessee’s knowledge after reasonable and diligent inquiry and investigation.
(g) Unless otherwise provided in this Assignment, if Lender’s approval, designation, determination, selection, estimate, action or decision is required, permitted or contemplated hereunder, such approval, designation, determination, selection, estimate, action or decision shall be made in Lender’s sole and absolute discretion.
(h) All references in this Assignment to a separate instrument or agreement shall include such instrument or agreement as the same may be amended or supplemented from time to time pursuant to the applicable provisions thereof.
(i) “Lender may” shall mean at Lender’s discretion, but shall not be an obligation.
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IN WITNESS WHEREOF, Borrower, Lender and Master Lessee have executed this Assignment as of the day and year first written above.
BORROWER:

						(SEAL)

By:							
Name:							
Title:							

Address:						
							

	LENDER:

	By:		(SEAL)
Name:		
Title:		


	The name and chief executive office of Lender (as Secured Party) are:
Secured Party Name: 	
Secured Party Chief Executive Office Address:
	
	
	
[INSERT LENDER NOTICE ADDRESS IF DIFFERENT]




	MASTER LESSEE:

	By:		(SEAL)
Name:		
Title:		


	The name, chief executive office and organizational identification number of Master Lessee (as Debtor under any applicable Uniform Commercial Code) are:
Debtor Name/Record Owner: 	
Debtor Chief Executive Office Address:
	
	
	
Debtor Organizational ID Number: 	
[INSERT MASTER LESSEE NOTICE ADDRESS IF DIFFERENT]



[INCLUDE APPROPRIATE ACKNOWLEDGMENTS]
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EXHIBIT A
TO SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT
Legal Description
(Insert complete Legal Description of the Mortgaged Property)
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EXHIBIT B
TO SUBORDINATION, ASSIGNMENT AND SECURITY AGREEMENT
(Master Lease Terms)
	Master Lease Terms

	Agreement Name and Parties
	

	Master Lease Commencement Date
	

	Master Lease Rent Commencement Date
	

	Primary Term of Master Lease
	

	Renewal Options under Master Lease
	____ (  ) options of ____ (  ) years each

	Master Lease Security Deposit
	$______________

	Rights or options to purchase, rights of first refusal to purchase or rights of first offer to purchase
	[Describe any such rights held by Master Lessee with respect to the Mortgaged Property]
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