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[bookmark: _cp_change_1][bookmark: _cp_change_2]SUBORDINATION, ATTORNMENT AND ASSIGNMENT AGREEMENT
(Master Lease)
[bookmark: _cp_change_7][bookmark: _cp_change_13]This SUBORDINATION, ATTORNMENT AND ASSIGNMENT AGREEMENT (this “Agreement”) dated as of _______________, is executed by and among ___________________, a ___________________ (“Lender”), _____________________________, a _______________________ (“Landlord”) and _______________________________, a ______________________________ (“Affiliated Master Lessee”).
RECITALS:
[bookmark: _cp_change_9][bookmark: _Hlk160731243][bookmark: _Hlk117538329]A.	Affiliated Master Lessee has entered into a [Commercial Master Lease Agreement] dated as of __________________ (the “Master Lease”) with Landlord (or predecessor-in-interest to Landlord) covering certain premises more fully described in the Master Lease (the “Premises”), which Premises are a part of the real property located in [INSERT COUNTY AND STATE] (the “State”) as more particularly described on Exhibit A attached hereto (the “Mortgaged Property”).
B.	Pursuant to that certain Multifamily Loan and Security Agreement dated as of the date hereof, executed by and between Landlord and Lender (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”), Lender has agreed to make a loan to Landlord in the original principal amount of ____________________ and ___/100 Dollars ($_________) (the “Mortgage Loan”), as evidenced by that certain Multifamily Note dated as of the date hereof, executed by Landlord and made payable to the order of Lender in the amount of the Mortgage Loan (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Note”).
C.	In addition to the Loan Agreement, the Mortgage Loan and the Note are also secured by a certain Multifamily Mortgage, Deed of Trust, or Deed to Secure Debt dated as of the date hereof (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Security Instrument”).  The Note, the Security Instrument, the Loan Agreement and any other agreement executed in connection with the Mortgage Loan are referred to collectively as the “Loan Documents.”
[bookmark: _cp_change_23]D.	Affiliated Master Lessee is a Borrower Affiliate and will materially benefit from the making of the Mortgage Loan.  Affiliated Master Lessee has agreed to the subordination of the Master Lease to the Security Instrument and the other Loan Documents pursuant to the terms of this Agreement.
AGREEMENTS:
NOW THEREFORE, in consideration of the mutual covenants in this Agreement and for other valuable consideration, the receipt and sufficiency of which are acknowledged, Landlord, Lender, and Affiliated Master Lessee agree as follows:
Section 1. Recitals.
[bookmark: _cp_change_25]Capitalized terms used and not specifically defined herein have the meanings given to such terms in the Loan Agreement.  The recitals set forth above are incorporated herein by reference as if fully set forth in the body of this Agreement.
Section 2. Defined Terms.
The following terms, when used in this Agreement, shall have the following meanings:
“Foreclosure Event” means (a) the foreclosure of the Security Instrument or any other sale by Lender or any trustee for Lender pursuant to the Security Instrument or any other Loan Document; (b) any other exercise by Lender of its rights and remedies as holder of the Mortgage Loan or the Security Instrument as a result of which Lender or any other Successor Landlord acquires title to, or the right of possession of, the Mortgaged Property; or (c) acquisition of title to the Mortgaged Property in lieu of foreclosure or other conveyance of Landlord’s interest in the Mortgaged Property in lieu of any of the foregoing.
[bookmark: _cp_change_27][bookmark: _cp_change_26]“Rents” means all rents (whether from residential or non-residential space), revenues and other income derived by Affiliated Master Lessee pursuant to the Subleases, whether now due, past due, or to become due, including, without limitation, resident and tenant security deposits, entrance fees, application fees, processing fees, community fees and any other amounts or fees deposited by any tenant under any such Sublease (whether forfeited or not).
[bookmark: _cp_change_29][bookmark: _cp_change_28]“Subleases” means all present and future leases, subleases, licenses, concessions or grants or other possessory interests now or hereafter in force, whether oral or written, covering or affecting the Premises or any portion of the Premises, and all modifications, extensions or renewals thereof.
“Subsequent Sale” means the first sale of the Mortgaged Property by Lender, Lender’s nominee or any trustee for Lender after a Foreclosure Event.
“Successor Landlord” means any party that becomes owner of the Mortgaged Property as the result of a Foreclosure Event or a Subsequent Sale, including, without limitation, Lender and any nominee of Lender.
Section 3. Master Lease Subordination.
The Master Lease and all estates, rights, options, liens, and charges therein contained or created under the Master Lease are and shall be subject and subordinate to the lien and effect of the Security Instrument and the other Loan Documents insofar as it affects the real and personal property of which the Premises form a part, and to all renewals, modifications, consolidations, replacements, and extensions thereof, and to all advances made or to be made thereunder, to the full extent of amounts secured thereby and interest thereon.  Without limiting the generality of the foregoing subordination provision, Affiliated Master Lessee hereby agrees that any of its right, title and interest in and to insurance proceeds and condemnation awards (or other similar awards arising from eminent domain proceedings) with respect to damage to or the condemnation (or similar taking) of any of the Premises, shall be subject and subordinate to Lender’s right, title and interest in and to such proceeds and awards.
Section 4. [bookmark: _cp_change_31]No Joinder.
[bookmark: _cp_change_34]Lender agrees that, so long as Affiliated Master Lessee is not then in default under any of the terms, covenants, or conditions of the Master Lease or this Agreement, Affiliated Master Lessee shall not be named or joined as a party in any suit, action or proceeding for the foreclosure of the Security Instrument or the enforcement of any rights of Lender under the Security Instrument (unless Affiliated Master Lessee is a necessary party under applicable law).
Section 5. Possession of the Mortgaged Property.
[bookmark: _cp_change_36][bookmark: _cp_change_40]In the event that a Successor Landlord acquires title to or the right to possession of the Mortgaged Property upon a Foreclosure Event or a Subsequent Sale, Affiliated Master Lessee hereby agrees to recognize Successor Landlord as landlord under the Master Lease and to be bound to Successor Landlord under all of the terms, covenants, and conditions of the Master Lease without any additional documentation to effect such attornment (provided, however, if applicable law shall require additional documentation at the time Lender exercises its remedies then Affiliated Master Lessee shall execute such additional documents evidencing such attornment as may be required by applicable law).  Accordingly, Successor Landlord shall have the same remedies against Affiliated Master Lessee for the breach of an agreement contained in the Master Lease as Landlord had before Successor Landlord succeeded to the interest of Landlord; provided, however, that Successor Landlord shall not be:
(a) liable for any act or omission of any prior landlord (including Landlord);
(b) subject to any offsets or defenses that Affiliated Master Lessee might have against any prior landlord (including Landlord);
(c) bound by any rent or additional rent that Affiliated Master Lessee might have paid for more than one (1) month in advance to any prior landlord (including Landlord);
(d) bound by any amendment or modification of the Master Lease made after the date of this Agreement without Lender’s prior written consent;
(e) liable for return of any security deposit not actually paid over to such Successor Landlord by the Landlord;
(f) bound by, or liable for, any breach of any representation or warranty or indemnity agreement contained in the Master Lease or otherwise made by any prior landlord (including Landlord); or
(g) [bookmark: _cp_change_47]personally liable for the payment of any claim hereunder or for the performance of any obligation, agreement, contribution, or term to be performed or observed by Successor Landlord hereunder or under the Master Lease, Security Instrument, the Loan Agreement, or any other Loan Document, such Successor Landlord’s liability being limited in all cases to its interest in the Mortgaged Property.
Section 6. Delivery of Documents.
Although the foregoing provisions of this Agreement shall be self-operative, Affiliated Master Lessee agrees to execute and deliver to Successor Landlord, such other instrument or instruments as Successor Landlord shall from time to time request in order to confirm such provision.
Section 7. Representations, Warranties, Covenants and Agreements.
Affiliated Master Lessee hereby warrants and represents, covenants, and agrees to and with Lender:
(a) that the Master Lease constitutes the entire agreement between Affiliated Master Lessee and Landlord with respect to the Premises and there are no other agreements, written or verbal, governing the tenancy of Affiliated Master Lessee with respect to the Premises;
(b) not to alter or modify the Master Lease in any respect without prior written consent of Lender;
(c) to deliver to Lender in accordance with Section 13 a duplicate of each notice of default delivered to Landlord at the same time as such notice is given to Landlord;
(d) that Affiliated Master Lessee is now the sole owner of the leasehold estate created by the Master Lease and shall not hereafter transfer its rights or interest in the Master Lease or cause a change of control of the Affiliated Master Lessee except as permitted by the terms of the Loan Agreement;
(e) not to seek to surrender or accept a surrender of the Master Lease;
(f) not to seek to cancel or terminate the Master Lease by reason of any default of Landlord without prior written notice thereof to Lender and the lapse thereafter of such time as under the Master Lease was offered to Landlord in which to remedy the default, and the lapse of thirty (30) days after the expiration of such time as Landlord was permitted to cure such default; provided, however, that with respect to any default of Landlord under the Master Lease which cannot be remedied within such time, if Lender commences to cure such default within such time and thereafter diligently proceeds with such efforts and pursues the same to completion, Lender shall have such time as is reasonably necessary to complete curing such default.  Notwithstanding the foregoing, in the event either Lender or Landlord do not cure or commence curing such default within the time provided to Landlord under the Master Lease and the nature of the default threatens Affiliated Master Lessee’s ability to conduct its daily business or threatens to materially or adversely damage Affiliated Master Lessee’s property located on the Premises, Affiliated Master Lessee shall be permitted to exercise its right under the Master Lease;
(g) not to pay any rent or other sums due or to become due under the Master Lease more than thirty (30) days in advance of the date on which the same are due or to become due under the Master Lease; and
(h) to certify promptly in writing to Lender in connection with any proposed assignment of the Loan Agreement, whether or not any default on the part of Landlord then exists under the Master Lease.
Section 8. [bookmark: _Ref109234482][bookmark: _Ref160695015][bookmark: _cp_change_48]Assignment; Attornment; Termination.
[bookmark: _cp_change_49][bookmark: _cp_change_50][bookmark: _cp_change_51]Affiliated Master Lessee further acknowledges that Landlord has collaterally assigned to Lender Landlord’s interest in the Master Lease and the rents and other amounts, including lease termination fees, if any, due and payable under such leases as further security for Landlord’s obligations under the Loan Documents.  In connection therewith, Affiliated Master Lessee agrees that, upon receipt by Affiliated Master Lessee of a notice from Lender of the occurrence of a default by Landlord under such assignment and a demand by Lender for direct payment to Lender of the rents due under the Master Lease, Affiliated Master Lessee will honor such demand and make all subsequent rent payments directly to Lender.  Landlord hereby agrees that any rents, fees or other amounts paid by Affiliated Master Lessee to or as directed by Lender pursuant to this Section 8 shall be deemed to have been duly and validly paid by Affiliated Master Lessee under the Master Lease, and any such amounts shall be credited against Affiliated Master Lessee’s obligations under the Master Lease as if the same were paid directly to Landlord.  Notwithstanding the foregoing, Affiliated Master Lessee further agrees that after the occurrence and during the continuance of an Event of Default (as defined in the Loan Documents), Lender (or its nominee) shall have the right any time thereafter to terminate the Master Lease, without cause and without liability or payment of any cancellation or termination fee or penalty, by giving written notice to Affiliated Master Lessee of its election to do so. Lender’s notice shall specify the date of termination, which shall not be less than thirty (30) days after the date of such notice, except such lesser notice as Lender deems to be appropriate in the event of an emergency or impairment of Lender’s collateral.  The termination right provided in this Section 8 shall  supersede any limitation on termination rights contained in the Master Lease and  serve as consideration for the material benefit derived by Affiliated Master Lessee from Lender’s approval of the Master Lease.  Landlord and Affiliated Master Lessee each agree that Affiliated Master Lessee shall have no obligation to determine whether Landlord is in default under such assignment, and Affiliated Master Lessee may rely on such notice and direction from Lender without any duty to investigate.
Section 9. [bookmark: _cp_change_53][bookmark: _cp_change_52]Assignment of Master Leases and Rents.
(a) [bookmark: _cp_change_55][bookmark: _cp_change_54]As consideration for the material financial benefit to be derived by Affiliated Master Lessee from Lender’s approval of the Master Lease, to the extent permitted by applicable law, Affiliated Master Lessee absolutely and unconditionally assigns and transfers to Lender all of Affiliated Master Lessee’s right, title and interest in, to and under the Subleases, including Affiliated Master Lessee’s right, power and authority to modify the terms of any such Sublease, or extend or terminate any such Sublease.  To the extent permitted by applicable law, it is the intention of Affiliated Master Lessee to establish a present, absolute and irrevocable transfer and assignment to Lender of all of Affiliated Master Lessee’s right, title and interest in, to and under the Subleases.  To the extent permitted by applicable law, Affiliated Master Lessee and Lender intend this assignment of the Subleases to be immediately effective and to constitute an absolute present assignment and not an assignment for additional security only.  However, if this present, absolute and unconditional assignment of the Subleases is not enforceable by its terms under the laws of the Property Jurisdiction, then it is the intention of Affiliated Master Lessee that in this circumstance this assignment create and perfect a lien on the Subleases in favor of Lender, which lien shall be effective as of the date of this assignment.  Until Lender gives notice to Affiliated Master Lessee of Lender’s exercise of its rights under this Section 9, Affiliated Master Lessee shall have all rights, power and authority granted to Affiliated Master Lessee under any Sublease (except as otherwise limited by this Section 9 or any other provision of this Agreement), including the right, power and authority to modify the terms of any Sublease or extend or terminate any Sublease.  Upon the occurrence of an Event of Default and at the option of Lender, the permission given to Affiliated Master Lessee pursuant to the preceding sentence to exercise all rights, power and authority under Subleases shall terminate.  Affiliated Master Lessee shall comply with and observe Affiliated Master Lessee’s obligations under all Subleases, including Affiliated Master Lessee’s obligations pertaining to the maintenance and disposition of subtenant security deposits.  Upon delivery of notice by Lender to Affiliated Master Lessee of Lender’s exercise of Lender’s rights under this Section 9 at any time after the occurrence of an Event of Default, and without the necessity of Lender entering upon and taking and maintaining control of the Premises directly, by a receiver, or by any other manner or proceeding permitted by the laws of the Property Jurisdiction, Lender immediately shall have, to the extent permitted by applicable law, all rights, powers and authority granted to Affiliated Master Lessee under any Sublease, including the right, power and authority to modify the terms of any such Sublease, or extend or terminate any such Sublease.
(b) [bookmark: _cp_change_57][bookmark: _cp_change_56]After the occurrence of an Event of Default, Affiliated Master Lessee authorizes Lender to collect, sue for and compromise Rents and directs each resident and tenant of the Premises to pay all Rents to, or as directed by, Lender.  However, until the occurrence of an Event of Default, Lender hereby grants to Affiliated Master Lessee a revocable license to collect and receive all Rents, to hold all Rents in trust for the benefit of Lender and, subject to the terms of the Sublease, to apply all Rents in accordance with this Agreement.  So long as no Event of Default has occurred and is continuing, and subject to the terms of the Sublease, the Rents remaining after payment of any rent payable to Landlord under the Master Lease may be retained by Affiliated Master Lessee free and clear of, and released from, Lender’s rights with respect to Rents under this Agreement.  From and after the occurrence of an Event of Default, and without the necessity of Lender entering upon and taking and maintaining control of the Premises directly, or by a receiver, Affiliated Master Lessee’s license to collect Rents shall automatically terminate and Lender shall without notice be entitled to all Rents as they become due and payable, including Rents then due and unpaid.  Affiliated Master Lessee shall pay to Lender upon demand all Rents to which Lender is entitled.  At any time on or after the date of Lender’s demand for Rents, Lender may give, and Affiliated Master Lessee hereby irrevocably authorizes Lender to give, notice to all residents and tenants of the Premises instructing them to pay all Rents to Lender.  No subtenant shall be obligated to inquire further as to the occurrence or continuance of an Event of Default, and no subtenant shall be obligated to pay to Affiliated Master Lessee any amounts which are actually paid to Lender in response to such a notice.  Any such notice by Lender shall be delivered to each resident and subtenant personally, by mail or by delivering such demand to each rental unit.  Affiliated Master Lessee shall not interfere with and shall cooperate with Lender’s collection of such Rents.
(c) [bookmark: _cp_change_834]Affiliated Master Lessee hereby authorizes Lender to file any financing statements, continuation statements, termination statements, and amendments (including an “all assets” or “all personal property” collateral description or words of similar import) in form and substance as Lender may require in order to protect and preserve Lender’s lien priority and security interest in the Sublease and the Mortgaged Property (and to the extent Lender has filed any such financing statements, continuation statements, or amendments prior to the Effective Date, such filings by Lender are hereby authorized and ratified by Affiliated Master Lessee, and are permitted under the terms of the Master Lease).
Section 10. Power and Authority; Valid and Binding Obligations.
(a) [bookmark: _cp_change_537][bookmark: _cp_change_539][bookmark: _cp_change_538]Affiliated Master Lessee has the requisite power and authority to execute and deliver the Master Lease Documents and to carry out the transactions contemplated by the Master Lease Documents.
(b) The Master Lease and other Master Lease Documents have been duly executed and delivered by Affiliated Master Lessee and constitute the legal, valid, and binding obligations of Affiliated Master Lessee, enforceable against Affiliated Master Lessee in accordance with their respective terms, except as such enforceability may be limited by applicable Insolvency Laws or by the exercise of discretion by any court.
Section 11. Successors and Assigns.
This Agreement shall inure to the benefit of and be binding upon the parties hereto and their successors and assigns.
Section 12. [bookmark: _Ref160694948][bookmark: _Ref279688237]Trustee.
If the Security Instrument is a deed of trust and this Agreement is entered into by one or more trustees acting on behalf of Lender in his, her or its capacity as trustee and not individually, then Affiliated Master Lessee agrees that neither such trustees, nor any of its officers, employees, agents, or shareholders shall be personally liable under this Agreement.
Section 13. [bookmark: _Ref279731170]Notice.
(a) All notices under this Agreement shall be:
(1) in writing, and shall be 
(A) delivered, in person, 
(B) mailed, postage prepaid, either by registered or certified delivery, return receipt requested, or 
(C) sent by overnight express courier;
(2) addressed to the intended recipient at its respective address set forth at the end of this Agreement; and
(3) deemed given on the earlier to occur of:
(A) the date when the notice is received by the addressee; or
(B) if the recipient refuses or rejects delivery, the date on which the notice is so refused or rejected, as conclusively established by the records of the United States Postal Service or such express courier service.
(b) Any party to this Agreement may change the address to which notices intended for it are to be directed by means of notice given to the other party in accordance with this Section 13.
(c) Any required notice under this Agreement which does not specify how notices are to be given shall be given in accordance with this Section 13.
Section 14. Counterparts.
This Agreement may be executed in any number of counterparts, each of which shall be considered an original for all purposes; provided, however, that all such counterparts shall constitute one and the same instrument.
Section 15. Governing Law; Venue and Consent to Jurisdiction.
(a) Governing Law.
The validity, enforceability, interpretation, and performance of this Agreement shall be governed by the laws of the State without giving effect to any conflict of law or choice of law rules that would result in the application of the laws of another jurisdiction.
(b) Venue; Consent to Jurisdiction.
[bookmark: _cp_change_72][bookmark: _cp_change_73]In the administration or litigation of a controversy arising under or in relation to this Agreement or the security for the Indebtedness, Landlord and Affiliated Master Lessee each consents to the exercise of personal jurisdiction by State court or federal court in such State.  Landlord and Affiliated Master Lessee each agrees that the State courts have subject matter jurisdiction over such controversies.  If Lender elects to sue in State court, Landlord and Affiliated Master Lessee each waives any right to remove to federal court or to contest the State court’s jurisdiction.  Landlord and Affiliated Master Lessee each waives any objection to venue in any State court or federal court in such State, and covenants and agrees not to assert any objection to venue, whether based on inconvenience, domicile, habitual residence, or other ground.
Section 16. Severability; Amendments.
The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any other provision of this Agreement, all of which shall remain in full force and effect.  This Agreement contains the complete and entire agreement among the parties as to the matters covered, rights granted and the obligations assumed in this Agreement.  This Agreement may not be amended or modified except by written agreement signed by the parties hereto.
[Remainder of Page Intentionally Blank]
[bookmark: _cp_change_259][bookmark: _cp_change_147][DRAFTING NOTE:  THIS MUST BE RECORDED IN THE LAND RECORDS]

THIS FORM FOR USE WITH 6022.ML OR 6022.ML/CL WHEN THERE WILL BE A MASTER LEASE COVERING VACANT COMMERCIAL SPACE TO PRODUCE INCOME.
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IN WITNESS WHEREOF, Landlord, Affiliated Master Lessee and Lender have signed and delivered this Agreement under seal (where applicable) or have caused this Agreement to be signed and delivered under seal (where applicable) by their duly authorized representative.  Where applicable law so provides, Landlord, Affiliated Master Lessee and Lender intend that this Agreement shall be deemed to be signed and delivered as a sealed instrument.
AFFILIATED MASTER LESSEE:
[bookmark: _cp_change_210][bookmark: _cp_change_209]							
[bookmark: OLE_LINK1][bookmark: OLE_LINK2][bookmark: _cp_change_212][bookmark: _cp_change_211]By:						(SEAL)
[bookmark: _cp_change_214][bookmark: _cp_change_213]Name:							
[bookmark: _cp_change_216][bookmark: _cp_change_215]Title:							
[bookmark: _cp_change_218][bookmark: _cp_change_217]Address:						
[bookmark: _cp_change_220][bookmark: _cp_change_219]							
[ADD NOTARY/ACKNOWLEDGMENT FOR AFFILIATED MASTER LESSEE IN RECORDABLE FORM AND AS REQUIRED]

LANDLORD:
							
By:						(SEAL)
Name:							
Title:							
Address:						
							
[ADD NOTARY/ACKNOWLEDGMENT FOR LANDLORD IN RECORDABLE FORM AND AS REQUIRED]

LENDER:
							
By:						(SEAL)
Name:							
Title:							
Address:						
							
[ADD NOTARY/ACKNOWLEDGMENT FOR LENDER IN RECORDABLE FORM AND AS REQUIRED]
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[bookmark: _cp_change_253][DESCRIPTION OF THE LAND]
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