


[bookmark: _Hlk213667461]ELECTRONIC SIGNATURE AND REMOTE NOTARIAL
ACKNOWLEDGMENT AGREEMENT
(Loan Documents)
This ELECTRONIC SIGNATURE AND REMOTE NOTARIAL ACKNOWLEDGMENT AGREEMENT (Loan Documents) (this “Agreement”), dated as of _________________, is executed by _________________ (“Borrower”) [DRAFTING NOTE:  INSERT IF APPLICABLE: , ____________ (“Guarantor”),] and ________________________________________________ (“Lender”).
RECITALS:
A. Borrower is the owner of a multifamily residential apartment project (the “Mortgaged Property”) located in __________________________________________ [INSERT COUNTY, STATE] (the “State”).
B. Pursuant to that certain Multifamily Loan and Security Agreement dated as of the date hereof, to be executed by and between Borrower and Lender (as amended, restated, replaced, supplemented, or otherwise modified from time to time, the “Loan Agreement”), Lender has agreed to make a loan to Borrower in the original principal amount of $_________ (the “Mortgage Loan”), as evidenced by that certain Multifamily Note dated as of the date hereof, to be executed by Borrower and made payable to the order of Lender in the amount of the Mortgage Loan (as amended, restated, replaced, supplemented, or otherwise modified from time to time, the “Note”).
C. In addition to the Loan Agreement, the Mortgage Loan and the Note will also be secured by, among other things, that certain Multifamily Mortgage, Deed of Trust or Deed to Secure Debt dated as of the date hereof, which will encumber the Mortgaged Property (as amended, restated, replaced, supplemented, or otherwise modified from time to time, the “Security Instrument”; the Loan Agreement, the Note, the Security Instrument, [DRAFTING NOTE: INSERT IF APPLICABLE: the Guaranty (defined below),] and all other documents evidencing or securing the Mortgage Loan, together with this Agreement, the “Loan Documents”).
D. [bookmark: _Hlk216118454][DRAFTING NOTE:  INSERT IF APPLICABLE: As a condition to making the Mortgage Loan, Lender requires Guarantor to enter into that certain Non-Recourse Guaranty dated as of the date hereof (the “Guaranty”).]
E. Borrower [DRAFTING NOTE:  INSERT IF APPLICABLE: , Guarantor,] and Lender wish to confirm their understanding with respect to the use of electronic signatures in connection with the Mortgage Loan and the Loan Documents.
AGREEMENTS:
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be legally bound, each of the parties hereto agree as follows:
Section 1. Recitals.
The recitals set forth above are hereby incorporated herein by reference as if fully set forth in the body of this Agreement.
Section 2. Defined Terms.
Capitalized terms not otherwise defined in the body of this Agreement shall have the meanings set forth in the Loan Documents.  
Section 3. Electronic Signature and Remote Notarial Acknowledgment.
(a) To the extent and in the manner permitted by Lender,  any or all of the Loan Documents (other than the Note) may be executed and delivered using an eSign vendor (e.g., DocuSign) required by Lender, or other similar methods or processes, and in one or more counterparts, each of which so executed and delivered shall be deemed to be treated as an original document and all of which shall constitute one and the same instrument, and  any required notarial acknowledgement of a signature affixed thereto may be conducted remotely using audio-visual technology in accordance with applicable law.
(b) [bookmark: _Hlk215665529]Each party hereto, respectively, intends that  any Loan Document signed using electronic means to be legal, enforceable, binding and admissible as to or against such signatory, and  any counterparty to a Loan Document may conclusively rely on the signature affixed electronically by any other party that the Loan Document thereby signed has the same force and effect as if an original thereof had been delivered bearing a wet-ink signature.
Section 4. Authentication and Authority.
[bookmark: _Hlk213675459][bookmark: _Hlk214536680]Borrower [DRAFTING NOTE: INSERT IF APPLICABLE: and Guarantor each] represents and warrants that each individual who executes any document electronically on its behalf is duly authorized.  Borrower [DRAFTING NOTE: INSERT IF APPLICABLE: and Guarantor each] assumes all risk of unauthorized execution and delivery of the Loan Documents to which it is a party electronically by any person using such party’s credentials, devices, or email accounts.  Lender shall be entitled to rely exclusively on any signature made electronically that Lender reasonably believes to have been made or authorized by Borrower [DRAFTING NOTE: INSERT IF APPLICABLE: or Guarantor].
Section 5. [bookmark: _Ref215591324]Waiver of Defenses (Limited to Electronic Documents) and Unauthorized Use.
(a) Borrower [DRAFTING NOTE: INSERT IF APPLICABLE: and Guarantor each] shall not contest or challenge the validity, enforceability, or admissibility of any Loan Document on the grounds that it was executed and/or delivered electronically.
(b) Borrower [DRAFTING NOTE: INSERT IF APPLICABLE: and Guarantor each] waives any and all defenses, claims, or arguments to the effect that any Loan Document executed and/or delivered electronically is not valid, binding, admissible, or enforceable due to its form, method of signature, or delivery.
(c) Nothing in this Section 5 waives or limits Borrower’s [DRAFTING NOTE: INSERT IF APPLICABLE: or Guarantor’s] rights or defenses under the Loan Documents unrelated to their execution or delivery of the Loan Documents electronically.
Section 6. Further Assurances.
Borrower [DRAFTING NOTE: INSERT IF APPLICABLE: and Guarantor each] shall at any time and from time to time upon request by Lender to take, or cause to be taken, any action and to execute (or re-execute) and deliver any documents (whether in electronic form or via a wet-ink original, as required by Lender) which, in the opinion of Lender, may be necessary in order to  protect and preserve Lender’s lien priority and security interest in the Mortgaged Property and/or  better assure, grant, and convey to Lender the rights intended to be granted, now or in the future, to Lender under the Loan Documents.
Section 7. Governing Law; Venue and Consent to Jurisdiction.
Section 15.01 (Governing Law; Consent to Jurisdiction and Venue) of the Loan Agreement is hereby incorporated herein as if fully set forth in the body of this Agreement.
Section 8. Severability; Entire Agreement; Amendments.
(a) Section 15.07 (Severability; Entire Agreement; Amendments) of the Loan Agreement is hereby incorporated herein as if set forth in the body of this Agreement.
(b) This Agreement may not be amended or modified except by written agreement signed by the parties hereto.
Section 9. Construction.
(a) The captions and headings of the sections of this Agreement are for convenience only and shall be disregarded in construing this Agreement.
(b) Any reference in this Agreement to an “Exhibit” or “Schedule” or a “Section” or an “Article” shall, unless otherwise explicitly provided, be construed as referring, respectively, to an Exhibit or Schedule attached to this Agreement or to a Section or Article of Loan Agreement.
(c) Any reference in this Agreement to a statute or regulation shall be construed as referring to that statute or regulation as amended from time to time.
(d) Use of the singular in this Agreement includes the plural and use of the plural includes the singular.
(e) As used in this Agreement, the term “including” means “including, but not limited to” or “including, without limitation,” and is for example only and not a limitation.
(f) Whenever Borrower’s knowledge is implicated in this Agreement or the phrase “to Borrower’s knowledge” or a similar phrase is used in this Agreement, Borrower’s knowledge or such phrase(s) shall be interpreted to mean to the best of Borrower’s knowledge after reasonable and diligent inquiry and investigation. 
(g) Unless otherwise provided in this Agreement, if Lender’s approval, designation, determination, selection, estimate, action, or decision is required, permitted, or contemplated hereunder, such approval, designation, determination, selection, estimate, action, or decision shall be made in Lender’s sole and absolute discretion.
(h) All references in this Agreement to a separate instrument or agreement shall include such instrument or agreement as the same may be amended or supplemented from time to time pursuant to the applicable provisions thereof.
(i) “Lender may” shall mean at Lender’s discretion, but shall not be an obligation.
[Remainder of Page Intentionally Blank]
[bookmark: _Hlk215671619][bookmark: _Hlk215671620][bookmark: _Hlk215671621][bookmark: _Hlk215671622][DRAFTING NOTES: 
USE THIS FORM IF LENDER ELECTS TO DELIVER ANY LOAN DOCUMENT AS AN “ELECTRONIC ORIGINAL” (AS DEFINED IN THE TABLE OF CONTENTS, FOLDER I (FORM 6502.FOLDERS I AND III)).
IF LENDER ELECTS TO DELIVER THE SECURITY INSTRUMENT AS AN “ELECTRONIC ORIGINAL”, LENDER MUST ENSURE THAT THE SECURITY INSTRUMENT WILL BE PROPERLY NOTARIZED IN FORM SUFFICIENT FOR RECORDATION AND ENFORCEMENT.
IF APPLICABLE, FORM 6409 ELECTRONIC SIGNATURE AGREEMENT (THIRD-PARTY DOCUMENT), MUST ALSO BE EXECUTED BY BORROWER AND EACH THIRD-PARTY DOCUMENT COUNTERPARTY.
IN ALL CASES THE PROMISSORY NOTE STILL REQUIRES A WET-INK SIGNATURE AND CANNOT BE DELIVERED AS AN ELECTRONIC ORIGINAL.]
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IN WITNESS WHEREOF, Borrower [DRAFTING NOTE: INSERT IF APPLICABLE: , Guarantor] and Lender have signed and delivered this Agreement under seal (where applicable) or have caused this Agreement to be signed and delivered under seal (where applicable) by its duly authorized representative to be effective as of the date first set forth above.  Where applicable law so provides, each of the parties hereto intends that this Agreement shall be deemed to be signed and delivered as a sealed instrument.
[bookmark: _DV_M39]BORROWER:
						
[bookmark: _DV_M41]By:						(SEAL)
[bookmark: _DV_M42]Name:						
[bookmark: _DV_M43]Title:						
[bookmark: _DV_M44]

[bookmark: _Hlk216119004][DRAFTING NOTE: INSERT IF APPLICABLE:  GUARANTOR:
[bookmark: _DV_M45]						
[bookmark: _DV_M46]By:						(SEAL)
[bookmark: _DV_M47]Name:						
[bookmark: _DV_M48][bookmark: _DV_M49]Title:						]
[bookmark: _DV_M50][bookmark: _DV_M51][bookmark: _DV_M52][bookmark: _DV_M53][bookmark: _DV_M54]

LENDER:
						
By:						(SEAL)
Name:						
Title:						
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