[DRAFTING NOTE: INCLUDE THIS SCHEDULE IF AN ADDITIONAL TAX ESCROW IS REQUIRED.]




EXHIBIT [___]
MODIFICATIONS TO MULTIFAMILY LOAN AND SECURITY AGREEMENT
(Tax Abatement)
(Not in Place at Closing)
The foregoing Loan Agreement is hereby modified as follows:
1. Capitalized terms used and not specifically defined herein have the meanings given to such terms in the Loan Agreement.
2. The Definitions Schedule is hereby amended by adding the following new definitions in the appropriate alphabetical order:
[DRAFTING NOTE: INCLUDE THE FOLLOWING DEFINED TERMS IF SECTION [_].03, REGARDING THE ADDITIONAL TAX ESCROW IS REQUIRED:  “Additional Tax Escrow” has the meaning set forth in the Summary of Loan Terms.
“Additional Tax Escrow Account” has the meaning set forth in the Summary of Loan Terms.
“Additional Tax Escrow Interest Disbursement Frequency” has the meaning set forth in the Summary of Loan Terms.]
“Adverse Tax Abatement Event” means any termination, substantial reduction, or material modification of the Tax Abatement that would become effective prior to the Underwritten Abatement Termination Date [DRAFTING NOTE: INSERT IF THERE IS A PILOT IN PLACE: or a material increase in the amount due under, or termination of, the PILOT that would become effective prior to the Underwritten Abatement Termination Date].
“Implementation Deadline” means [________________] [DRAFTING NOTE: INSERT DEADLINE FROM FORM 4164 OR QUOTE, AS APPLICABLE].
[DRAFTING NOTE: INCLUDE DEFINED TERM IF SECTION [_].03, ADDITIONAL TAX ESCROW IS REQUIRED:  “Letter of Credit” means the letter of credit delivered to Lender in connection with Lender’s making the Mortgage Loan to Borrower, any replacement letter of credit and any amendment or renewal of the letter of credit or the replacement letter of credit.  If Borrower at any time provides a confirming letter of credit, a replacement confirming letter of credit or an amendment or renewal of the confirming letter of credit or the replacement letter of credit, then the term “Letter of Credit” shall also mean the confirming letter of credit as so amended, renewed or replaced.]
“Other Administering Agency(ies)” means [________________] [DRAFTING NOTE: INSERT IF APPLICABLE — IDENTIFY ALL STATE OR LOCAL AGENCIES OTHER THAN THE TAXING JURISDICTION THAT ADMINISTER, APPROVE, OR ENFORCE COMPLIANCE WITH THE TAX ABATEMENT].
[DRAFTING NOTE: INSERT IF A PILOT WILL BE PUT IN PLACE POST-CLOSING: “PILOT” means that certain [________________] [DRAFTING NOTE: describe PILOT agreement or other documents (including, if applicable, any Rent Restriction Agreement, regulatory agreement or similar document which sets forth the payment in lieu of taxes) which grant or evidence the PILOT] dated ____________, [by and between Borrower and [__________]].]
“Post-Closing Written Documentation” means an official tax bill, tax assessment notice, or other official record issued by the Taxing Jurisdiction that (a) shows the Mortgaged Property benefits from the Tax Abatement, (b) names Borrower as the owner of the Mortgaged Property, and (c) is current and will be in effect as of the date it is delivered. Post-Closing Written Documentation also includes a letter or certificate on official letterhead from the Taxing Jurisdiction, or an official record from the Taxing Jurisdiction’s online tax portal or database, in each case meeting the requirements of clauses (a) through (c) above; provided that an official record from an online tax portal or database shall be acceptable only if it is issued or maintained by the Taxing Jurisdiction and has been independently verified as true and correct by Lender.
“Tax Abatement” means that [DRAFTING NOTE: DESCRIBE APPLICABLE ABATEMENT, EXEMPTION, ETC.] [tax abatement] [tax exemption] [deferral] granted to Borrower, the Mortgaged Property, or both pursuant to the Tax Abatement Code [DRAFTING NOTE: INCLUDE IF THERE IS A PILOT IN PLACE AS OF THE EFFECTIVE DATE:, and the amount by which the taxes Borrower would be obligated to pay without the PILOT is reduced by the payments in lieu of taxes due under the PILOT].
“Tax Abatement Code” means the [________________] [DRAFTING NOTE: INSERT STATUTE OR CODE PROVISION WHICH ENABLES THE STATE OR LOCAL GOVERNMENT, AS APPLICABLE, TO PROVIDE A TAX EXEMPTION, ABATEMENT, DEFERRAL OR PILOT OR PURSUANT TO WHICH THE TAX EXEMPTION, ABATEMENT, DEFERRAL OR PILOT IS IMPLEMENTED, INCLUDING IMPLEMENTING REGULATIONS, IF ANY].
“Tax Abatement Documents” means all documents executed or delivered by Borrower to the Taxing Agency(ies) in connection with Borrower’s application for and receipt of the Tax Abatement, including [DRAFTING NOTE: INCLUDE IF THERE IS A PILOT IN PLACE: the PILOT,] any agreement restricting rent and/or incomes and any approvals issued by the Taxing Agency(ies).
[bookmark: _Hlk233797914]“Tax Abatement Program” means, collectively, the Tax Abatement, the Tax Abatement Documents and the requirements set forth in the Tax Abatement Code.
“Taxing Agency(ies)” means, individually and collectively, the Taxing Jurisdiction and/or any Other Administering Agencies, as applicable.
“Taxing Jurisdiction” means [________________] [DRAFTING NOTE: INSERT APPLICABLE STATE, COUNTY, CITY, OR OTHER APPLICABLE TAX ASSESSOR].
“Underwritten Abatement Termination Date” means the date that is not earlier than [five (5) years after] the Maturity Date. [DRAFTING NOTE: MODIFY AS NEEDED TO REFLECT UNDERWRITTEN ABATEMENT DURATION, PROVIDED NO GUIDE WAIVER IS NEEDED; IF A GUIDE WAIVER IS NEEDED, SUBMIT ANY MODIFICATION AS NON-DELEGATED]
3. Section 3.02(a) (Personal Liability Based on Lender’s Loss) of the Loan Agreement is hereby amended by adding the following subsection to the end thereof:
([__])	the occurrence of an Event of Default under Section 14.01(a)([__]), ([__]) or ([__]) of this Loan Agreement that results in an Adverse Tax Abatement Event.
4. Section 14.01(a) (Events of Default – Automatic Events of Default) of the Loan Agreement is hereby amended by adding the following provisions at the end thereof:
([__])	the occurrence of any Adverse Tax Abatement Event caused by the action or inaction of Borrower;
([__])	any failure by Borrower to comply with the terms of Section [__].02 (Obtaining and Compliance with Tax Abatement) of this Loan Agreement, which failure continues beyond the expiration of any applicable cure period afforded to Borrower under the Tax Abatement Program; or
([__])	any Transfer of the Mortgaged Property, any interest in the Mortgaged Property, or any interest in Borrower that would cause an Adverse Tax Abatement Event.
5. Section 14.03(c) (Appointment of Lender as Attorney-in-Fact) of the Loan Agreement is hereby amended by adding the following provision at the end thereof:
([__])	take such actions as Lender reasonably determines to be necessary and appropriate in its discretion to cure any non-compliance with the requirements of the Tax Abatement Program.
6. The following article is hereby added to the Loan Agreement as Article [___] (Tax Abatement):
[bookmark: _Toc263870054][bookmark: _Toc263870613][bookmark: _Toc241299261][bookmark: _Toc241480314][bookmark: _Toc264474021][bookmark: _Toc266373268][bookmark: _Toc271706538][bookmark: _Toc263870055][bookmark: _Toc263870614]ARTICLE [___] – TAX ABATEMENT
Section [__].01	Tax Abatement Representations and Warranties.
Borrower represents and warrants that:
(a)	Borrower, the Mortgaged Property or both (as applicable) are eligible for a Tax Abatement pursuant to the Tax Abatement Code.
(b)	The Tax Abatement does not terminate, expire or begin to phase out prior to the Underwritten Abatement Termination Date, nor has Borrower received any notice of an Adverse Tax Abatement Event.
(c)	The Mortgaged Property is in compliance with all income, rent and other restrictions and requirements imposed by the Tax Abatement Program.
(d)	Borrower has not received notice indicating that granting of the Tax Abatement shall be denied and knows of no reason why granting of the Tax Abatement would be denied following the Effective Date.
(e)	[DRAFTING NOTE: DELETE IF [__].02(a)(1)(A) and (B) ARE INCLUDED AND INSERT “Intentionally Omitted.”:  Borrower has timely submitted or filed all documentation, including, if applicable, a full, complete and accurate application, necessary to obtain the Tax Abatement on or prior to the Implementation Deadline, and has provided Lender with a true and correct copy of such submission.]
(f)	Borrower has delivered to Lender true, correct, and complete copies of the Tax Abatement Documents (to the extent executed on or prior to the Effective Date). The Tax Abatement Documents have not been amended, modified, supplemented, or terminated except as disclosed to Lender in writing.  [DRAFTING NOTE: FOR NIP LOANS WHERE NOT ALL TAX ABATEMENT DOCUMENTS EXIST AS OF THE EFFECTIVE DATE, MODIFY AS APPROPRIATE TO REFLECT DOCUMENTS THAT WILL BE EXECUTED OR OBTAINED POST-CLOSING AND SUBMIT SUCH MODIFICATION ON A NON-DELEGATED BASIS.]
Section [__].02	Tax Abatement Covenants.
(a)	Obtaining and Compliance with Tax Abatement.
Borrower shall comply with the following covenants:
(1)	Borrower shall [DRAFTING NOTE: DELETE (A) and (B) IF THE APPLICATION AND ALL DOCUMENTATION HAS ALREADY BEEN SUBMITTED: (A) file or submit or cause to be filed or submitted all documentation necessary to obtain the Tax Abatement no later than the earlier of the deadline required by the Tax Abatement Program and [________________] [DRAFTING NOTE: INSERT DEADLINE FROM FORM 4164 OR QUOTE, AS APPLICABLE]; (B) deliver evidence of such filing or submission to Lender; and (C)] obtain the Tax Abatement and deliver Post-Closing Written Documentation that the Tax Abatement is in full force and effect no later than the Implementation Deadline [INCLUDE FOR CA WELFARE TAX ABATEMENTS ONLY:, as such Implementation Deadline may be extended by Lender so long as Borrower is diligently pursuing such Tax Abatement].
(2)	Borrower must file or cause to be filed on a timely basis all documentation necessary to maintain the Tax Abatement and shall provide Lender with copies of such documentation.
(3)	Borrower must comply or cause full compliance with all requirements of the Tax Abatement Program in order to obtain (as applicable) and maintain the Tax Abatement, including adhering to all income, rent and other restrictions and requirements necessary to maintain the Tax Abatement [DRAFTING NOTE: INSERT IF THERE IS A PILOT: and making timely payments of all taxes, payments in lieu of taxes and other amounts required under the PILOT].
(4)	Borrower shall promptly provide Lender with a copy of any notice Borrower receives alleging that (A) Borrower or Mortgaged Property is not eligible for the Tax Abatement Program, (B) Borrower is in breach of the requirements of the Tax Abatement Program, (C) the Mortgaged Property is not being maintained as required by the Tax Abatement Program, or (D) the Tax Abatement is otherwise at risk of an Adverse Tax Abatement Event.
(5)	Borrower shall promptly notify Lender of any Adverse Tax Abatement Event.
(6)	Borrower shall notify Lender if the Transfer of (A) the Mortgaged Property, (B) any interest in the Mortgaged Property, or (C) any interest in Borrower, without the consent of the Taxing Agency(ies), would result in an Adverse Tax Abatement Event.
(7)	Borrower shall not voluntarily take, cause to be taken or fail to take any action that would threaten the granting or the existence of the Tax Abatement or cause an Adverse Tax Abatement Event.
(8)	Borrower shall not amend, modify, supplement, or terminate any Tax Abatement Document, or consent to any amendment, modification, supplement, or termination thereof, without the prior written consent of Lender.
(b)	Indemnification.
If Lender elects to exercise its rights under Section 14.03 due to Borrower’s failure to diligently cure any non-compliance with the requirements of the Tax Abatement Program, Borrower shall indemnify and hold Lender harmless for all actions, suits, claims, demands, liabilities, losses, damages, obligations, and costs or expenses (including all litigation costs and reasonable attorneys’ fees), arising from or in any way connected with Lender’s actions to effectuate a cure; provided that Borrower shall have no indemnity obligation if such actions, suits, claims, demands, liabilities, losses, damages, obligations, and costs or expenses, including litigation costs and reasonable attorneys’ fees, arise as a result of the willful misconduct or gross negligence of Lender, Lender’s agents, employees, or representatives as determined by a court of competent jurisdiction pursuant to a final non-appealable court order.
Section [__].03	[Additional Tax Escrow.] [DRAFTING NOTE: INCLUDE THIS SECTION AND SCHEDULE I (LETTER OF CREDIT REQUIREMENTS SCHEDULE) IF AN ADDITIONAL TAX ESCROW IS REQUIRED BY QUOTE, OTHERWISE INSERT “Intentionally Omitted.”]
[bookmark: _cp_change_137][bookmark: _cp_change_139][(a)	On the Effective Date, Borrower shall deposit with Lender the Additional Tax Escrow to be held in the Additional Tax Escrow Account in accordance with this Section [___].03.
(b)	The Additional Tax Escrow Account shall be deemed a Collateral Account under this Loan Agreement and the Additional Tax Escrow shall be deemed part of the Collateral Account Funds under this Loan Agreement.  The Additional Tax Escrow Account shall be an interest-bearing account that meets the standards for custodial accounts as required by Lender from time to time.  Lender shall not be responsible for any losses resulting from the investment of the Additional Tax Escrow or for obtaining any specific level or percentage of earnings on such investment.  All interest earned on the Additional Tax Escrow shall be added to and become part of such Additional Tax Escrow Account; provided, however, if applicable law requires, and so long as no Event of Default has occurred and is continuing under any of the Loan Documents, Lender shall pay to Borrower the interest earned on the Additional Tax Escrow Account no less frequently than the Additional Tax Escrow Interest Disbursement Frequency.  In no event shall Lender be obligated to disburse funds from the Additional Tax Escrow Account if an Event of Default has occurred and is continuing.
[bookmark: _cp_change_144][bookmark: _cp_change_147](c)	The Additional Tax Escrow will be released upon the earlier to occur of the following:
(i)	thirty (30) days after Lender shall have received evidence that requirements of Section [__].02(a)(1)(C) of this Loan Agreement have been satisfied (the “Release Condition”), at which time Lender will pay to Borrower all funds (including any interest, if applicable) remaining in the Additional Tax Escrow Account unless an Event of Default has occurred and is continuing.  If an Event of Default has occurred and is continuing at the time the Release Condition has been satisfied, Lender may hold any funds remaining in the Additional Tax Escrow Account until such time as the Event of Default is cured to Lender’s satisfaction or may apply such funds to payment of any and all Indebtedness or in any other manner provided in Section 14.02 of this Loan Agreement; or
[bookmark: _DV_M59][bookmark: _cp_change_154](ii)	payment in full of the Indebtedness, including all accrued but unpaid interest, any applicable prepayment premium and all other sums due under the Note.
(d)	On the third anniversary of the Effective Date, if the funds in the Additional Tax Escrow have not been fully disbursed, Borrower shall comply with the terms and conditions set forth in Schedule I, including delivery, at Borrower’s sole cost and expense, of the following to Lender, whereupon Lender shall disburse to Borrower any and all remaining funds in the Additional Tax Escrow:
(i)	a clean, irrevocable Letter of Credit in a form and content satisfactory to Lender and meeting the requirements set forth in Schedule I (Letter of Credit Requirements Schedule), and
(ii)	an opinion meeting the requirements set forth on Schedule I (Letter of Credit Requirements Schedule).]
[Remainder of Page Intentionally Blank]
[DRAFTING NOTE: THIS RIDER IS INTENDED ONLY FOR USE WITH MULTIFAMILY AFFORDABLE HOUSING MORTGAGE LOANS WHERE REQUIRED BY FORM 4164 (REQUIREMENTS FOR CERTAIN TAX ABATEMENTS NOT IN PLACE (MAH)) OR WHERE A GUIDE WAIVER HAS BEEN GRANTED FOR A TAX ABATEMENT, EXEMPTION, DEFERRAL OR PILOT THAT IS NOT IN PLACE AT CLOSING. CONTACT THE FANNIE MAE DEAL TEAM BEFORE USING THIS FORM IF THE TAX ABATEMENT IS NOT BEING UNDERWRITTEN.  ALSO CONTACT THE FANNIE MAE DEAL TEAM IF IMPLEMENTATION OF THE TAX ABATEMENT, ETC. REQUIRES A GOVERNMENTAL DISCRETIONARY APPROVAL ACTION (RATHER THAN BEING “AS OF RIGHT”) AND SUCH APPROVAL ACTION HAS NOT OR MAY NOT BE OBTAINED PRIOR TO RATE LOCK OR IF THE TAX ABATEMENT, ETC. PERTAINS TO LESS THAN 100% OF THE MORTGAGED PROPERTY, OR IF THE TAX ABATEMENT, ETC. GRANTED UNDER THE APPLICABLE TAX CODE IS NOT IN LINE WITH THE TERMS OF THE REGULATORY AGREEMENT OR ANY OTHER AUTHORITY DOCUMENT.  IF AN ADDITIONAL TAX ESCROW IS REQUIRED, FORM 6102.29 MUST ALSO BE ATTACHED TO THE LOAN AGREEMENT.]
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SCHEDULE I
[bookmark: _Hlk184803167]Letter of Credit Requirements Schedule
1. Defined Terms.  Capitalized terms used and not specifically defined herein shall have the meanings given to such terms in the Loan Agreement.  For purposes of this Schedule I, the following terms have the respective meanings set forth below:
“Issuer” means the bank issuing the Letter of Credit.
“Letter of Credit Servicing Fee” means an annual fee reasonably charged by Lender.
“Release Condition” means [_______________]. [DRAFTING NOTE: EITHER DESCRIBE THE CONDITION(S) FOR THE RELEASE OF THE LETTER OF CREDIT HERE OR DEFINE THE “Release Condition” IN THE UNDERLYING MOD TO MLSA OR DOC MOD TO WHICH THIS SCHEDULE IS ATTACHED]
2. Delivery of Letter of Credit.
[bookmark: _Hlk184655299]Borrower shall deliver to Lender a clean, irrevocable Letter of Credit in form and content satisfactory to Lender, naming Fannie Mae as beneficiary and with a term not less than one (1) year (unless a shorter term is approved in writing by Lender).  The Letter of Credit must be issued by an issuer that meets Lender’s requirements for issuers of acceptable Letters of Credit.  [DRAFTING NOTE (UPDATE AS NECESSARY): The Letter of Credit must be in the amount of [______________].]
3. Letter of Credit as Additional Collateral.
[bookmark: _Hlk184654634]Borrower agrees that the Letter of Credit provides collateral for the Mortgage Loan in addition to the lien of the Security Instrument on the Mortgaged Property and, in the event of a default under any of the Loan Documents, Lender shall be entitled to take any action permitted under the Loan Agreement, in addition to pursuing any other remedy Lender may have with respect to any other collateral or secured property, including the Mortgaged Property.
4. [bookmark: _Ref280622647]Legal Opinion.
On or before the effective date of the Letter of Credit, Borrower shall deliver to Lender an opinion of counsel for Issuer (which opinion may be given by Issuer’s in-house counsel) that is satisfactory to, and made for reliance by Lender, which states that the Letter of Credit has been duly authorized, executed and delivered and is the legal, valid and binding obligation of the Issuer.
5. [bookmark: _Ref280623157]Return of the Letter of Credit or Proceeds Thereof.
Lender shall return the Letter of Credit, or the proceeds of any draws on such Letter of Credit (less all amounts which have been applied by Lender pursuant to the terms of this Schedule I and the Loan Agreement) to Borrower upon the earlier of:
(a) ten (10) days after Lender shall have received evidence that the Release Condition has been satisfied, unless an Event of Default has occurred and is continuing; or
(b) [bookmark: _Hlk185002931]ten (10) days after payment in full of the Indebtedness, including all accrued but unpaid interest, any applicable prepayment premium and all other sums due under the Note.
[bookmark: _Ref280619915]6.	Payment of Fees, Costs and Expenses.
No cancellation or return of the Letter of Credit shall be permitted under the Letter of Credit unless Borrower has paid all fees, costs and expenses then due and payable under the Letter of Credit, the Loan Agreement, and any other Loan Document.
7. [bookmark: _Ref280622797]Renewal or Replacement of Letter of Credit.
(a) [bookmark: _Ref280622798]Renewal or Replacement.
[bookmark: _Hlk184656267]Borrower shall renew, amend or replace the Letter of Credit in accordance with the terms of this Schedule I to ensure that the Letter of Credit remains in effect and does not expire until the terms of Section 5 are satisfied.  At least thirty (30) days prior to the expiration date of the Letter of Credit, Borrower shall either cause  the Letter of Credit to be amended to extend its expiration date, or furnish  a replacement Letter of Credit.  In either case, the amended Letter of Credit or the replacement Letter of Credit must  be in a form and content satisfactory to Lender and complying with the provisions in this Schedule I and be from an Issuer which meets Lender’s requirements for issuers of acceptable letters of credit,  have a term not less than one (1) year (unless a shorter term is approved in writing by Lender), and  be in the amount of the outstanding Letter of Credit.  In connection with providing any amended or replacement Letter of Credit, Borrower shall concurrently provide an opinion of counsel to the Issuer as described in Section 4 above.
(b) [bookmark: _Ref280622809]Review of Rating of Issuer; Replacement of Letter of Credit.
[bookmark: _Hlk184656363]From time to time, Lender shall review the rating of the Issuer of the then outstanding Letter of Credit.  If Lender notifies Borrower that at the time of any such review the Issuer does not meet Lender’s requirements for issuers of acceptable letters of credit, Borrower shall replace the outstanding Letter of Credit with a Letter of Credit that complies with all of the requirements set forth in this Schedule I, no later than thirty (30) days after Lender’s notice to Borrower, unless the outstanding Letter of Credit would expire prior to such thirty (30) day period, in which case Borrower shall provide a replacement Letter of Credit no later than five (5) Business Days prior to the expiration date of the outstanding Letter of Credit.  Concurrent with the delivery of any replacement Letter of Credit pursuant to this Section 7(b), Borrower shall also furnish to Lender a legal opinion of counsel to the Issuer with respect to the replacement Letter of Credit in accordance with Section 4 above.
(c) Draw on Letter of Credit.
[bookmark: _Hlk184656513]If Borrower does not provide a renewal or replacement of the Letter of Credit when required pursuant to this Schedule I, which renewal or replacement Letter of Credit satisfies all of the requirements of this Schedule I, including the delivery of the legal opinion of counsel to Issuer of the Letter of Credit that is to be delivered under Section 7(b), Lender shall draw the full amount of the Letter of Credit and hold and apply the proceeds as permitted by the terms of Section 10 of this Schedule I.
8. [bookmark: _Ref280620007]Default Under this Schedule.
Borrower shall be in default under Section 14.01(a) of the Loan Agreement if it fails to comply with any provision of this Schedule I or the Letter of Credit within the time period specified in such provision.  Borrower understands that a default under this Schedule I or the Letter of Credit shall be deemed to be an Event of Default under the terms of the other Loan Documents and that, in addition to the remedies specified in this Schedule I, Lender shall be able to exercise all of its rights and remedies under the other Loan Documents.
9. [bookmark: _Hlk184730856]Default Under the Loan Documents.
(a) Remedies.
Upon the occurrence of an Event of Default under any of the Loan Documents (including any default by Borrower under the Letter of Credit or this Schedule I), in addition to all other remedies in the Loan Documents, Lender shall be entitled, in its sole discretion, to:
(1) draw on the Letter of Credit and hold the proceeds of the Letter of Credit in accordance with the terms of this Schedule I;
(2) draw on the Letter of Credit and apply all or any portion of the proceeds of the Letter of Credit in accordance with Section 14.02(b) of the Loan Agreement; or
(3) draw on the Letter of Credit and apply all or any portion of the proceeds of the Letter of Credit to reimburse Lender for any losses or expenses (including without limitation, legal fees) suffered or incurred by Lender as a result of such default or Event of Default.
(b) No obligation to Apply Proceeds; No Cure.
Nothing in this Schedule I shall obligate Lender to apply all or any portion of the proceeds of the Letter of Credit to cure any default or Event of Default under the Loan Documents or to reduce the indebtedness evidenced by the Note.  No application of proceeds of the Letter of Credit by Lender shall be deemed to cure any default or Event of Default.
10. [bookmark: _Ref280622922]Proceeds of the Letter of Credit.
(a) Providing Replacement Letter of Credit after a Draw.
In the event Borrower fails to provide a renewal or replacement Letter of Credit in accordance with Section 7 and provided Borrower is not otherwise in default under any other Loan Document, after Lender has drawn on the Letter of Credit, but prior to application of proceeds, Lender may, but is not obligated to, permit Borrower to provide a replacement Letter of Credit that meets all the requirements of Section 7(a) (including the opinion of counsel to the Issuer specified in Section 4) in which case, Lender shall return the proceeds of the draw to Borrower, less Lender’s costs and expenses (including attorneys’ fees and expenses and allocable costs for time spent by officers, employees, contractors and agents of Lender).
(b) Proceeds Held in Corporate Account; No Interest.
If Lender draws on the Letter of Credit and holds the proceeds under this Schedule I, such funds shall be held by Lender in a Collateral Account and the proceeds shall be deemed Collateral Account Funds under this Loan Agreement.  In no event shall any interest or other earnings on the proceeds of a draw be payable or credited to Borrower.
(c) No Obligation to Draw or to Apply Proceeds.
Lender shall not be obligated to draw on the Letter of Credit upon any default or Event of Default under any Loan Document or apply the proceeds of any draw on the Letter of Credit to cure a default or Event of Default under the Mortgage Loan.  Lender may hold the Letter of Credit or the proceeds of any Letter of Credit until the date for return as determined pursuant to Section 5 of this Schedule I, or apply all or any portion of the proceeds as permitted by this Schedule I and the Loan Documents and hold the remaining proceeds until the date for return determined under Section 5 of this Schedule I.
11. Fees and Expenses.
(a) Borrower shall pay to Lender an annual fee equal to the Letter of Credit Servicing Fee for Lender’s services in administering this Schedule I and the Letter of Credit.  Borrower shall pay such Letter of Credit Servicing Fee no later than the date specified for payment in a bill sent to Borrower.
(b) Within ten (10) days after request for payment, Borrower agrees to pay all costs and expenses incurred by Lender (including but not limited to court costs and attorneys’ fees and expenses) in exercising any of Lender’s rights or obligations pursuant to the terms of this Schedule I and the Letter of Credit or holding any proceeds of any draw on the Letter of Credit.
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