[bookmark: _cp_change_1][DRAFTING NOTE:  THIS FORM 6219.ALT IS FOR USE IN TAX CREDIT TRANSACTIONS WHEN THERE IS NO EQUITY INVESTOR.  USE FORM 6219 IF THERE IS AN EQUITY INVESTOR.]
[bookmark: _cp_change_0][FANNIE MAE CREDIT TEAM MUST APPROVE THE EXTENDED USE AGREEMENT (OR THE FORM OF ANY EXTENDED USE AGREEMENT TO BE RECORDED AFTER THE EFFECTIVE DATE)]
[bookmark: _cp_change_3][DRAFTING NOTE:  IN THE EVENT THAT LENDER DETERMINES THAT THE EXTENDED USE AGREEMENT, OR NEW EXTENDED USE AGREEMENT, AS APPLICABLE, DOES NOT COMPLY WITH LENDER’S UNDERWRITING AND SERVICING REQUIREMENTS, THE EXTENDED USE AGREEMENT MUST BE SUBORDINATED IN FORM REQUIRED BY FANNIE MAE.  IN THE EVENT THAT A SUBORDINATION OF THE EXTENDED USE AGREEMENT CANNOT BE OBTAINED, A STANDSTILL AGREEMENT MUST BE ENTERED INTO IN FORM REQUIRED BY FANNIE MAE.  IF AN EXTENDED USE AGREEMENT WILL BE RECORDED POST-CLOSING PURSUANT TO [__].03(g), AND IT WILL IMPOSE MORE RESTRICTIVE AFFORDABILITY REQUIREMENTS THAN THE REQUIREMENTS OF RECORD AT CLOSING, LENDER SHOULD ALERT FANNIE MAE CREDIT AND SUBMIT AN INQUIRY TO MBS DISCLOSURES FOR FURTHER DIRECTION ON LOAN DATA ENTRY.]
EXHIBIT [___]
MODIFICATIONS TO MULTIFAMILY LOAN AND SECURITY AGREEMENT
(Tax Credit Properties - No Equity Investor)
The foregoing Loan Agreement is hereby modified as follows:
1. Capitalized terms used and not specifically defined herein have the meanings given to such terms in the Loan Agreement.
2. The Definitions Schedule is hereby amended by adding the following new definitions in the appropriate alphabetical order:
“42(m) Letter” means a determination letter from the Tax Credit Agency that the Mortgaged Property meets the requirements of the applicable qualified allocation plan and Section 42(m)(1)(D) of the Internal Revenue Code.
“Extended Use Agreement” has the meaning set forth in the Security Instrument.
“Minimum Set-Aside Test” means the set-aside test elected by Borrower pursuant to Section 42(g)(1)(A), (B) or (C) of the Internal Revenue Code with respect to the percentage of units built or to be built upon the Mortgaged Property to be occupied by tenants with incomes equal to no more than the designated percentage of area median income.  Borrower’s election of (a) the 20-50 Set-Aside Test as the Minimum Set-Aside Test (as provided in Section 42(g)(1)(A) of the Internal Revenue Code); (b) the 40-60 Set-Aside Test (as provided in Section 42(g)(1)(B) of the Internal Revenue Code) (or, for a Mortgaged Property in New York City, the 25-60 Set-Aside Test as provided in Sections 42(g)(4) and 142(d)(6) of the Internal Revenue Code); or (c) the Average Income Set-Aside Test (as provided in Section 42(g)(1)(C) of the Internal Revenue Code) for the Mortgaged Property is indicated on the Summary of Loan Terms.
“Rent Restriction Test” means the rent restrictions imposed on the low-income units in the Mortgaged Property pursuant to Section 42(g)(2) of the Internal Revenue Code, whereby the gross rent charged to tenant(s) of the low-income units cannot exceed thirty percent (30%) of the imputed income limitation of the applicable units based upon the Minimum Set-Aside Test elected by Borrower.
[bookmark: _DV_M10]“Reservation Letter” means a letter from the Tax Credit Agency conditionally binding the Tax Credit Agency to make an allocation of Tax Credits to the Mortgaged Property.
“Tax Credit Agency” means the state housing credit agency having responsibility for allocating Tax Credits, issuing the IRS Form 8609 and monitoring compliance of the Mortgaged Property with the requirements of (a) Section 42 of the Internal Revenue Code and (b) the Extended Use Agreement.
“Tax Credit Application” means collectively, the application to receive a new allocation of [DRAFTING NOTE: DESCRIBE ANY DOCUMENTS REQUIRED TO BE SUBMITTED WITH THE APPLICATION: Tax Credits, [the Reservation Letter] and any other documentation required to be submitted by Borrower, including all amendments, schedules, and exhibits to the foregoing.]
[bookmark: _DV_M11]“Tax Credits” means the tax credits allocated to Borrower pursuant to Section 42 of the Internal Revenue Code in connection with the Mortgaged Property’s operation as a “qualified low-income housing project” within the meaning of Section 42(g)(1) of the Internal Revenue Code.  As of the Effective Date, the projected Tax Credits equal the amount identified on the Summary of Loan Terms.
3. [bookmark: _DV_M12][bookmark: _cp_change_52][bookmark: _cp_change_54][bookmark: _cp_change_53]Section 3.02(a) (Personal Liability Based on Lender’s Loss) of the Loan Agreement is hereby amended by adding the following subsection[s] to the end thereof:
[bookmark: _cp_change_56][bookmark: _cp_change_55]([__])	any failure to comply with Section ([__]).03(f)(1) (Items Related to Tax Credit Properties – Tax Credit Covenants) or failure to comply with Section ([__]).03(b) (Items Related to Tax Credit Properties – Tax Credit Covenants) after the expiration of any applicable notice and/or cure period in the Extended Use Agreement[.][; and]
[DRAFTING NOTE: INCORPORATE THIS ADDITIONAL NON-RECOURSE CARVEOUT IN THE EVENT THAT THE EXTENDED USE AGREEMENT WILL BE RECORDED POST-CLOSING AND/OR THE FORM 8609 WILL BE ISSUED POST-CLOSING:  ([__])	[from the Effective Date until [(i)] the issuance, execution and filing of the IRS Form 8609,] [and (ii)] [the recordation of the Extended Use Agreement for the new allocation of Tax Credits], any failure by Borrower to comply with Sections [__].03(f)(2) and (g) (Items Related to Tax Credit Properties – Tax Credit Covenants) of this Loan Agreement.]
4. Section 14.01(a) (Events of Default – Automatic Events of Default) of the Loan Agreement is hereby amended by adding the following provision to the end thereof:
[bookmark: _cp_change_163]([__])	any failure by Borrower to comply with Sections [__].03(b), (c), (d), (e), (f)(1) and (f)(2) (Items Related to Tax Credit Properties – Tax Credit Covenants) of this Loan Agreement.
5. [bookmark: _cp_change_164][bookmark: _cp_change_166][bookmark: _cp_change_165]The first paragraph of Section 14.01(c) (Events of Default – Events of Default Subject to Extended Cure Period) of the Loan Agreement is hereby amended and restated as follows:
[bookmark: _cp_change_168][bookmark: _cp_change_167]The following shall constitute an Event of Default if the existence of such condition or event, or such failure to perform or default in performance continues for a period of thirty (30) days after written notice by Lender to Borrower and Equity Investor (so long as Equity Investor maintains its ownership interest in Borrower) of the existence of such condition or event, or of such failure to perform or default in performance, provided, however, that such period may be extended for up to an additional sixty (60) days if Borrower and/or such Equity Investor, in Lender’s discretion, is diligently pursuing the cure thereof; provided, further, however, that no such written notice, grace period, or extension shall apply if, in Lender’s discretion, immediate exercise by Lender of a right or remedy under this Loan Agreement or any Loan Document is required to avoid harm to Lender or impairment of the Mortgage Loan (including the Loan Documents), the Mortgaged Property or any other security given for the Mortgage Loan:
6. The following article is hereby added to the Loan Agreement as Article [___] (Items Related to Tax Credit Properties):
[bookmark: _Toc263870054][bookmark: _Toc263870613][bookmark: _Toc241299261][bookmark: _Toc241480314][bookmark: _Toc264474021][bookmark: _Toc266373268][bookmark: _Toc271706538][bookmark: _Toc263870055][bookmark: _Toc263870614]ARTICLE [___] – ITEMS RELATED TO TAX CREDIT PROPERTIES
Section [__].01	Annual Compliance.
Borrower shall submit to Lender, on an annual basis, evidence that the Mortgaged Property is in ongoing compliance with all income, occupancy and rent restrictions under the Extended Use Agreement relating to the Mortgaged Property.  Such submissions shall be made contemporaneously with Borrower’s reports required to be made to the Tax Credit Agency under the Extended Use Agreement.  If the Tax Credit Agency issues an Internal Revenue Service Form 8823, Borrower shall provide to Lender a copy of each such form within five (5) Business Days of Borrower’s receipt of such form(s) from the Tax Credit Agency.
Section [__].02	Tax Credit Representations and Warranties.
All representations and warranties made by Borrower to Lender in this Section [__].02 (Tax Credit Representations and Warranties) are made as of the Effective Date, and are true and correct except as disclosed on the Exceptions to Representations and Warranties Schedule.
(a)	There are no restrictions on the sale or refinancing of the Mortgaged Property, other than the restrictions set forth in this Loan Agreement and the Extended Use Agreement.
[bookmark: _DV_M28](b)	Borrower and the Mortgaged Property satisfy all restrictions and requirements, including tenant income and rent restrictions and record-keeping and retention requirements, applicable to projects generating Tax Credits under Section 42 of the Internal Revenue Code.
[bookmark: _DV_M29][bookmark: _cp_change_211](c)	Borrower and the Mortgaged Property satisfy all covenants and restrictions set forth in the [DRAFTING NOTE: INSERT IF EXTENDED USE AGREEMENT IS NOT EXECUTED AS OF THE EFFECTIVE DATE: [draft]] Extended Use Agreement delivered to Lender.  [DRAFTING NOTE: INSERT IF APPLICABLE: Notwithstanding the foregoing, as of the date hereof, Borrower has been awarded Tax Credits, but the Extended Use Agreement will not be executed and recorded until [DRAFTING NOTE:  SELECT CORRECT OPTION: [after IRS Form 8609 is executed] [after the Mortgaged Property is placed in service (as described in Section 42 of the Internal Revenue Code)]] and
[bookmark: _cp_change_213][bookmark: _cp_change_212](1)	Borrower has submitted the Tax Credit Application to receive an allocation of Tax Credits to the applicable Tax Credit Agency;
[bookmark: _cp_change_215][bookmark: _cp_change_214](2)	the Tax Credit Application is complete and accurate in all respects; and
[bookmark: _cp_change_217](3)	Borrower is in compliance with all requirements of the Tax Credit Application.]
[bookmark: _DV_M30](d)	The only tenant eligibility requirements or rent restrictions applicable to the Mortgaged Property or Borrower are those that apply to residential units pursuant to the Minimum Set-Aside Test elected by Borrower for the low-income units in the Mortgaged Property or as set forth in the Extended Use Agreement [DRAFTING NOTE: IF THERE ARE OTHER RENT RESTRICTION AGREEMENTS OTHER THAN THE EXTENDED USE AGREEMENT THAT ARE ENUMERATED IN THE 6253 AND THE 6102.23, THEN ADD THE FOLLOWING LANGUAGE AT THE END: or the other Rent Restriction Agreements].
[bookmark: _DV_M31](e)	Except as provided in Section 42(h)(6)(E)(ii) of the Internal Revenue Code, neither the Extended Use Agreement nor any other document, instrument or agreement to which Borrower is a party restricts, limits or waives the right of Lender to cause a termination of the Extended Use Agreement in accordance with Internal Revenue Code Section 42(h)(6)(E)(i)(I).
(f) 	Borrower has received either (1) a final allocation of Tax Credits issued by the Tax Credit Agency for each applicable building of the Mortgaged Property, evidenced by IRS Form(s) 8609, or (2) a Conditional Allocation.
Section [__].03	Tax Credit Covenants.
(a)	Borrower and the Mortgaged Property shall satisfy all restrictions and requirements, including tenant income and rent restrictions and record-keeping and retention requirements, applicable to projects generating Tax Credits under Section 42 of the Internal Revenue Code within all applicable timeframes set forth thereunder.
[bookmark: _DV_M35](b)	Borrower and the Mortgaged Property shall satisfy all covenants and restrictions set forth in the Tax Credit Application until the execution and recordation of the Extended Use Agreement, after which time Borrower and the Mortgaged Property shall satisfy all covenants and restrictions set forth in the Extended Use Agreement.
[bookmark: _DV_M36](c)	The only tenant eligibility requirements or rent restrictions applicable to the Mortgaged Property or Borrower shall be those that apply to residential units pursuant to the Minimum Set-Aside Test elected by Borrower for the low-income units in the Mortgaged Property or as set forth in the Extended Use Agreement [DRAFTING NOTE: IF THERE ARE OTHER RENT RESTRICTION AGREEMENTS OTHER THAN THE EXTENDED USE AGREEMENT THAT ARE ENUMERATED IN THE 6253 AND THE 6102.23, THEN ADD THE FOLLOWING LANGUAGE AT THE END: or the other Rent Restriction Agreements].
[bookmark: _DV_M37](d)	 Except as provided in Section 42(h)(6)(E)(ii) of the Internal Revenue Code, neither the Extended Use Agreement nor any other document, instrument or agreement to which Borrower is a party shall restrict, limit or waive the right of Lender to cause a termination of the Extended Use Agreement in accordance with Internal Revenue Code Section 42(h)(6)(E)(i)(I).
(e) 	Notwithstanding anything to the contrary contained in this Loan Agreement or the Extended Use Agreement, Borrower shall not pursue a qualified contract or participate in a qualified contract process as described under Internal Revenue Code Section 42(h)(6)(E)(i)(II) without the prior written consent of Lender.
[bookmark: _DV_M38](f)	Borrower shall:
(1)	comply with the Minimum Set-Aside Test, the Rent Restriction Test, and any other requirements to continue to qualify for Tax Credits, including all applicable requirements set forth in the Extended Use Agreement;
(2)	diligently pursue and receive a final allocation of Tax Credits issued by the Tax Credit Agency for each applicable building of the Mortgaged Property, evidenced by IRS Form(s) 8609 (if not previously issued prior to the Effective Date); and
(3)	obtain and maintain issuance of all necessary permanent, unconditional certificates of occupancy, including all governmental approvals required to permit occupancy of all the units, at all times during which such certificates of occupancy are required to be met to qualify for the full amount of the Tax Credits and remain in compliance with Section 42(l) of the Internal Revenue Code.
[DRAFTING NOTE: INCLUDE IF AN EXTENDED USE AGREEMENT WILL BE RECORDED POST-CLOSING: (g)	Borrower shall execute and cause the Extended Use Agreement to be recorded against the Mortgaged Property (in connection with the new allocation of Tax Credits (if applicable)) in accordance with requirements imposed by Tax Credit Agency.  Notwithstanding the foregoing, Borrower acknowledges and agrees that the recording of the Extended Use Agreement in connection with the Tax Credits shall require the prior written consent of Lender pursuant to Section 11.02(b)(1)(E).  In addition to the requirements specified in Section 11.02(b)(1)(E), Lender’s consent shall be subject to Lender determining that the Extended Use Agreement (i) complies with Lender’s underwriting and servicing requirements or (ii) is otherwise subordinated to the lien of the Security Instrument pursuant to a subordination agreement or, if permitted by Lender, subject to a standstill agreement, in either case as required by and in a form and a substance satisfactory to Lender.]
[Remainder of Page Intentionally Blank]
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