[DRAFTING NOTE: LENDER TO CONFIRM THAT THE ORGANIZATIONAL DOCUMENTS OF BORROWER, ANY BORROWER AFFILIATE, AND ANY DIRECT OR INDIRECT OWNER OF EITHER OF THEM PERMIT THE CROSS-COLLATERALIZATION AND CROSS-DEFAULT PROVIDED FOR IN THIS DOCUMENT AND FORM 6305, OR BORROWER AND ANY BORROWER AFFILIATE HAVE OBTAINED ANY NECESSARY CONSENTS FROM ANY DIRECT OR INDIRECT NON-CONTROLLING, NON-COMMON OWNER ACKNOWLEDGING THE CROSS-COLLATERALIZATION AND CROSS-DEFAULT PROVIDED FOR IN THE LOAN DOCUMENTS.]
EXHIBIT [___]
MODIFICATIONS TO MULTIFAMILY LOAN AND SECURITY AGREEMENT
(Cross-Default and Cross-Collateralization: Multi-Note)
The foregoing Loan Agreement is hereby modified as follows:
1. Capitalized terms used and not specifically defined herein have the meanings given to such terms in the Loan Agreement.
2. The Definitions Schedule is hereby amended by deleting the definition of “Loan Documents” and adding the following in lieu thereof:
“Loan Documents” means the Note, the Loan Agreement, the Security Instrument, the Environmental Indemnity Agreement, the Guaranty, all guaranties, all indemnity agreements, all Collateral Agreements, all O&M Plans, the Other Loan Documents, each Other Security Instrument, and any other documents now or in the future executed by Borrower, Borrower Affiliate, Guarantor, Key Principal, any guarantor, or any other person in connection with the Mortgage Loan or any Other Loan, as such documents may be amended, restated, replaced, supplemented, or otherwise modified from time to time.
3. The Definitions Schedule is hereby amended by adding the following new definitions in the appropriate alphabetical order:
“Borrower Projects” has the meaning set forth in the Security Instrument.
“Other Loan” has the meaning set forth in the Security Instrument.
“Other Loan Documents” has the meaning set forth in the Security Instrument.
“Other Security Instrument” has the meaning set forth in the Security Instrument.
“Underwriting and Servicing Requirements” means Lender’s overall requirements for the Mortgaged Property in connection with similar loans sold or anticipated to be sold to Fannie Mae, pursuant to Fannie Mae’s then current guidelines, including requirements relating to appraisals, property condition assessments, environmental site assessments, and servicing and asset management, as such requirements may be amended, modified, updated, superseded, supplemented or replaced from time to time.
4. Section 2.01 (Mortgage Loan Origination and Security) of the Loan Agreement is hereby amended to add the following new section to the end thereof:
[(__)]	Cross with Other Loan.
Contemporaneously with the making of the Mortgage Loan, Lender is making the Other Loan to Borrower or Borrower Affiliate secured by a lien on the Borrower Projects.  Each Other Loan is cross-defaulted and cross-collateralized with the Mortgage Loan as set forth in the Security Instrument and each other Security Instrument.
5. [DRAFTING NOTE: ADD THIS LANGUAGE AND THE NEXT SECTION ONLY IF BORROWER OWNS MULTIPLE BORROWER PROJECTS SUBJECT TO THE CROSS-COLLATERALIZATION AND CROSS-DEFAULT HEREUNDER - Section 4.01(h) (Borrower Status – Representations and Warranties – Borrower Single Asset Status) of the Loan Agreement is hereby deleted and restated in its entirety to read as follows:
(h)	Borrower Single Asset Status.
Borrower:
(1)	has not owned or leased any real property, personal property, or assets other than the Borrower Projects and assets (such as accounts) related to the operation and maintenance of the Borrower Projects;
(2)	has not owned, operated or participated in any business other than the leasing, ownership, management, operation, and maintenance of the Borrower Projects;
(3)	has no material financial obligation under or secured by any indenture, mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to which Borrower is a party or by which Borrower or the Borrower Projects are otherwise bound, or to which the Borrower Projects are subject or by which the Borrower Projects are otherwise encumbered, other than:
(A)	Permitted Equipment Financing and unsecured trade payables incurred in the ordinary course of the operation of the Borrower Projects (exclusive of amounts for rehabilitation, restoration, repairs, or replacements of the Borrower Projects) so long as such trade payables (i) are not evidenced by a promissory note, (ii) are payable within sixty (60) days of the date incurred, and (iii) as of the Effective Date, do not exceed, in the aggregate, four percent (4%) of the original principal balance of the Mortgage Loan;
(B)	if the Security Instrument grants a lien on a leasehold estate, Borrower’s obligations as lessee under such ground lease creating such leasehold estate;
(C)	obligations under the Loan Documents and obligations secured by the Borrower Projects to the extent permitted by the Loan Documents; and
(D)	obligations under the Permitted Encumbrances;
(4)	has maintained its financial statements, accounting records and other partnership, real estate investment trust, limited liability company or corporate documents, as the case may be, separate from those of any other Person (unless Borrower’s assets have been included in a consolidated financial statement prepared in accordance with generally accepted accounting principles);
(5)	has not commingled its assets or funds with those of any other Person unless such assets or funds can easily be segregated and identified in the ordinary course of business from those of any other Person;
(6)	has been adequately capitalized in light of its contemplated business operations;
(7)	has not assumed, guaranteed, or pledged its assets to secure the liabilities or obligations of any other Person (except in connection with the Mortgage Loan, the Other Loan, or other mortgage loans that have been paid in full or collaterally assigned to Lender, including in connection with any Consolidation, Extension and Modification Agreement or similar instrument) or held out its credit as being available to satisfy the obligations of any other Person;
(8)	has not made loans or advances to any other Person;
(9)	has not entered into, and is not a party to, any transaction with any Borrower Affiliate, except in the ordinary course of business and on terms which are no more favorable to any such Borrower Affiliate than would be obtained in a comparable arm’s-length transaction with an unrelated third party; and
(10)	has not sought and has no plans to Divide at any time during the Loan Term.]
6. [DRAFTING NOTE: ADD THIS LANGUAGE AND THE PRIOR SECTION ONLY IF BORROWER OWNS MULTIPLE BORROWER PROJECTS - Section 4.02(d) (Borrower Status – Covenants – Borrower Single Asset Status) of the Loan Agreement is hereby deleted and restated in its entirety to read as follows:
(d)	Borrower Single Asset Status.
Until the Indebtedness is fully paid, Borrower:
(1)	shall not acquire or lease any real property, personal property, or assets other than the Borrower Projects and assets (such as accounts) related to the operation and maintenance of the Borrower Projects;
(2)	shall not acquire, own, operate or participate in any business other than the leasing, ownership, management, operation, and maintenance of the Borrower Projects;
(3)	shall not commingle its assets or funds with those of any other Person, unless such assets or funds can easily be segregated and identified in the ordinary course of business from those of any other Person;
[bookmark: _DV_C1419][bookmark: _DV_C1425](4)	shall maintain its financial statements, accounting records and other partnership, real estate investment trust, limited liability company or corporate documents, as the case may be, separate from those of any other Person (unless Borrower’s assets are included in a consolidated financial statement prepared in accordance with generally accepted accounting principles);
(5)	shall have no material financial obligation under any indenture, mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to which Borrower is a party or by which Borrower or the Borrower Projects are otherwise bound, or to which the Borrower Projects are subject or by which the Borrower Projects are otherwise encumbered, other than:
(A)	Permitted Equipment Financing and unsecured trade payables incurred in the ordinary course of the operation of the Borrower Projects (exclusive of amounts (i) to be paid out of the Replacement Reserve Account or Repairs Escrow Account, or (ii) for rehabilitation, restoration, repairs, or replacements of the Borrower Projects or otherwise approved by Lender) so long as such trade payables (1) are not evidenced by a promissory note, (2) are payable within sixty (60) days of the date incurred, and (3) as of any date, do not exceed, in the aggregate, two percent (2%) of the original principal balance of the Mortgage Loan; provided, however, that otherwise compliant outstanding trade payables may exceed two percent (2%) up to an aggregate amount of four percent (4%) of the original principal balance of the Mortgage Loan for a period (beginning on or after the Effective Date) not to exceed ninety (90) consecutive days;
(B)	if the Security Instrument grants a lien on a leasehold estate, Borrower’s obligations as lessee under the ground lease creating such leasehold estate;
(C)	obligations under the Loan Documents and obligations secured by the Borrower Projects to the extent permitted by the Loan Documents; and
(D)	obligations under the Permitted Encumbrances;
(6)	shall not assume, guaranty, or pledge its assets to secure the liabilities or obligations of any other Person (except in connection with the Mortgage Loan, the Other Loan, or other mortgage loans that have been paid in full or collaterally assigned to Lender, including in connection with any Consolidation, Extension and Modification Agreement or similar instrument) or hold out its credit as being available to satisfy the obligations of any other Person;
(7)	shall not make loans or advances to any other Person;
(8)	shall not enter into, or become a party to, any transaction with any Borrower Affiliate, except in the ordinary course of business and on terms which are no more favorable to any such Borrower Affiliate than would be obtained in a comparable arm’s-length transaction with an unrelated third party; or
(9)	shall not Divide.]
7. Section 14.01(a) (Automatic Events of Default) is hereby amended to add the following new section to the end thereof:
[(__)]	any “Event of Default” (as defined in the Other Loan Documents) under any Other Loan Document.
8. The following article is hereby added to the Loan Agreement as Article [___] (Cross Provisions):
ARTICLE [___] – CROSS PROVISIONS
[DRAFTING NOTE: ONLY INCLUDE THE FOLLOWING IF FANNIE MAE’S APPROVAL ALLOWS FOR THE RELEASE OF CROSSED PROPERTIES:
Section [__].01	Representations and Warranties.
The representations and warranties made by Borrower to Lender in this Section [__].01 are made as of the Effective Date and are true and correct.
(a)	All necessary consents pursuant to the organizational documents of Borrower and any Borrower Affiliate and all direct and indirect owners of Borrower and any Borrower Affiliate have been obtained for the Mortgage Loan to be cross-defaulted and cross-collateralized with the Other Loan.
Section [__].02	Release of Borrower Projects.
Lender hereby agrees that Borrower may request that any of the Borrower Projects be released from the cross-default and cross-collateral provisions of this Loan Agreement and the Security Instrument if (a) Borrower proposes to pay off an individual loan secured by one of the Borrower Projects, or (b) Borrower proposes to sell one of the Borrower Projects and have the loan secured by such Borrower Project assumed in accordance with Section 11.03(a) of this Loan Agreement.  Upon such request from Borrower, Lender shall consent to release the Borrower Projects from the cross-default and cross-collateral provisions of this Loan Agreement and the Security Instrument, provided the following conditions are satisfied:
(a)	[DRAFTING NOTE: INSERT A DEBT SERVICE COVERAGE RATIO AND LOAN TO VALUE RATIO APPROVED BY FANNIE MAE] the loans secured by the remaining Borrower Projects that are not requested to be released have, in the aggregate, an amortizing debt service coverage ratio not less than [1.__:1.00] and a loan to value ratio not in excess of [__________ percent (__%)], both as determined by Lender in accordance with the Underwriting and Servicing Requirements, based on the aggregate Net Cash Flow for the Borrower Projects not requested to be released for the twelve (12) months of operation immediately prior to Borrower’s request;
(b)	[DRAFTING NOTE: INSERT A DEBT SERVICE COVERAGE RATIO AND LOAN TO VALUE RATIO APPROVED BY FANNIE MAE] a loan requested to be released and assumed must also have an amortizing debt service coverage ratio not less than [1.__:1.00] and a loan to value ratio not in excess of [__________ percent (__%)], both as determined by Lender in accordance with the Underwriting and Servicing Requirements, based on that Borrower Project’s Net Cash Flow for the twelve (12) months of operation immediately prior to Borrower’s request;
(c)	in the event Borrower proposes to pay off one of the loans secured by one of the Borrower Projects by refinancing such loan with a new lender, Borrower must convey the Borrower Project being refinanced to a different ownership entity (with neither the specific Borrower Projects nor the proposed new ownership entity being owned by Borrower) prior to such refinancing, so that none of the Borrower Projects will be security for financing held by any lender other than Lender that is the owner and holder of the Notes;
(d)	no Event of Default has occurred and is continuing under the Loan Documents or Other Loan at the time of such request; and
(e)	Borrower has paid all costs and expenses of Lender incurred in connection with its processing of the requested release, including all title endorsement premiums, recording fees, inspection fees, and attorney fees.]
[DRAFTING NOTE: INCLUDE THE FOLLOWING ONLY IF ANY CROSSED PROPERTY IS LOCATED IN CALIFORNIA AND ONLY IF THE OTHER PROPERTIES ARE OWNED BY OTHER BORROWERS:
Section [__].03	California Specific Provisions.
To the extent that any Security Instrument secures the obligations of a Borrower that is not a party to such Security Instrument (the “Other Borrower Secured Obligation”), or to the extent that a Borrower has guaranteed the debt of another Borrower pursuant to Article 3 (Personal Liability) of this Loan Agreement, Borrower who executed such Security Instrument or guaranteed such debt (the “Waiving Borrower”) hereby agrees, to the extent permitted by law, to the provisions of this Section [__].03.  The references to the California statutes below shall apply to any Security Instrument securing or encumbering a Mortgaged Property located in California:
0. The Waiving Borrower hereby waives any right it may now or hereafter have to require the beneficiary, assignee or other secured party under any Loan Document, as a condition to the exercise of any remedy or other right against it thereunder or under any other Loan Document executed by the Waiving Borrower in connection with the Other Borrower Secured Obligation:   to proceed against any other Borrower or any other Person, or against any other collateral assigned to Lender by any Borrower or any other Person;  to pursue any other right or remedy in Lender’s power;  to give notice of the time, place or terms of any public or private sale of real or personal property collateral assigned to Lender by any other Borrower or any other Person, or otherwise to comply with Section 9615 of the California Commercial Code (as modified or recodified from time to time) with respect to any such personal property collateral located in the State of California; or  to make or give (except as otherwise expressly provided in the Loan Documents) any presentment, demand, protest, notice of dishonor, notice of protest or other demand or notice of any kind in connection with the Other Borrower Secured Obligation or any collateral for the Other Borrower Secured Obligation.
0. The Waiving Borrower hereby waives any defense it may now or hereafter have that relates to:  any disability or other defense of any other Borrower or any other Person;  the cessation, from any cause other than full performance, of the Other Borrower Secured Obligation;  the application of the proceeds of the Other Borrower Secured Obligation, by any other Borrower or any other Person, for purposes other than the purposes represented to the Waiving Borrower by any other Borrower or any other Person, or otherwise intended or understood by the Waiving Borrower or any other Borrower;  any act or omission by Lender which directly or indirectly results in or contributes to the release of any other Borrower or any other Person or any collateral for any Other Borrower Secured Obligation;  the unenforceability or invalidity of any Loan Document (other than the Security Instrument executed by the Waiving Borrower that secures the Other Borrower Secured Obligation) or guaranty with respect to any Other Borrower Secured Obligation, or the lack of perfection or continuing perfection or lack of priority of any Lien (other than the Lien of the Security Instrument executed by the Waiving Borrower that secures the Other Borrower Secured Obligation) which secures any Other Borrower Secured Obligation;  any failure of Lender to marshal assets in favor of the Waiving Borrower or any other Person;  any modification of any Other Borrower Secured Obligation, including any renewal, extension, acceleration or increase in interest rate;  any and all rights and defenses arising out of an election of remedies by Lender, even though that election of remedies, such as a non-judicial foreclosure with respect to security for a guaranteed obligation, has destroyed the Waiving Borrower’s rights of subrogation and reimbursement against the principal by the operation of Section 580d of the California Code of Civil Procedure or otherwise;  any law which provides that the obligation of a surety or guarantor must neither be larger in amount nor in other respects more burdensome than that of the principal or which reduces a surety’s or guarantor’s obligation in proportion to the principal obligation;  any failure of Lender to file or enforce a claim in any bankruptcy or other proceeding with respect to any Person;  the election by Lender, in any bankruptcy proceeding of any Person, of the application or non-application of Section 1111(b)(2) of the Bankruptcy Code;  any extension of credit or the grant of any lien under Section 364 of the Bankruptcy Code;  any use of cash collateral under Section 363 of the Bankruptcy Code; or  any agreement or stipulation with respect to the provision of adequate protection in any bankruptcy proceeding of any Person.
0. The Waiving Borrower further waives any and all rights and defenses that it may have because the Other Borrower Secured Obligation is secured by real property including:   Lender may collect from the Waiving Borrower without first foreclosing on any real or personal property collateral pledged by any other Borrower;  if Lender forecloses on any real property collateral pledged by any other Borrower, then  the amount of the Other Borrower Secured Obligation may be reduced only by the price for which that collateral is sold at the foreclosure sale, even if the collateral is worth more than the sale price, and  Lender may foreclose on the real property encumbered by the Security Instrument executed by the Waiving Borrower and securing the Other Borrower Secured Obligation, or otherwise collect from the waiving Borrower, even if Lender, by foreclosing on the real property collateral of any one or more of the other Borrowers, has destroyed any right the Waiving Borrower may have to collect from such other Borrowers.
0. The foregoing is an unconditional and irrevocable waiver of any rights and defenses the Waiving Borrower may have because the Other Borrower Secured Obligation is secured by real property.  These rights and defenses being waived by the Waiving Borrower include, but are not limited to, any rights or defenses based upon Section 580a, 580b, 580d or 726 of the California Code of Civil Procedure.  Without limiting the generality of the foregoing or any other provision hereof, the Waiving Borrower further expressly waives, except as provided in Section [__].03(g) below, any and all rights and defenses that might otherwise be available to it under California Civil Code Sections 2787 to 2855, inclusive, 2899 and 3433, or under California Code of Civil Procedure Sections 580a, 580b, 580d and 726, or any of such sections.
0. The Waiving Borrower hereby waives any and all benefits and defenses under California Civil Code Section 2810 and agrees that by doing so the Security Instrument executed by the Waiving Borrower and securing the Other Borrower Secured Obligation shall be and remain in full force and effect even if one or more of the other Borrowers had no liability at the time of incurring the Other Borrower Secured Obligation, or thereafter ceases to be liable.  The Waiving Borrower hereby waives any and all benefits and defenses under California Civil Code Section 2809 and agrees that by doing so the Waiving Borrower’s liability may be larger in amount and more burdensome than that of any one or more of the other Borrowers.  The Waiving Borrower hereby waives the benefit of all laws that are or might be in conflict with the terms of any of its waivers, and agrees that the Waiving Borrower’s waivers shall not be affected by any circumstances that might otherwise constitute a legal or equitable discharge of a surety or a guarantor.  The Waiving Borrower hereby waives the benefits of any right of discharge and all other rights and defenses under any and all statutes or other laws relating to guarantors or sureties, to the fullest extent permitted by law, diligence in collecting the Other Borrower Secured Obligation, presentment, demand for payment, protest, all notices with respect to the Other Borrower Secured Obligation that may be required by statute, rule of law or otherwise to preserve Lender’s rights against the Waiving Borrower hereunder, including notice of acceptance, notice of any amendment of the Loan Documents evidencing the Other Borrower Secured Obligation, notice of the occurrence of any default or Event of Default, notice of intent to accelerate, notice of acceleration, notice of dishonor, notice of foreclosure, notice of protest, notice of the incurring by any of the other Borrowers of any obligation or indebtedness and all rights to require Lender to  proceed against any of the other Borrowers,  proceed against any general partner of any of the other Borrowers,  proceed against or exhaust any collateral held by Lender to secure the Other Borrower Secured Obligation, or  if any of the other Borrowers is a partnership, pursue any other remedy it may have against any of the other Borrowers, or any general partner of the other Borrower, including any and all benefits under California Civil Code Sections 2845, 2849 and 2850.
0. The Waiving Borrower understands that the exercise by Lender of certain rights and remedies contained in a Security Instrument executed by any other Borrower (such as a non-judicial foreclosure sale) may affect or eliminate the Waiving Borrower’s right of subrogation against such other Borrower and that the Waiving Borrower may therefore incur a partially or totally non-reimbursable liability.  Nevertheless, the Waiving Borrower hereby authorizes and empowers Lender to exercise, in its sole and absolute discretion, any right or remedy, or any combination thereof, that may then be available, since it is the intent and purpose of the Waiving Borrower that its waivers shall be absolute, independent and unconditional under any and all circumstances.
0. In accordance with Section 2856 of the California Civil Code, the Waiving Borrower also waives any right or defense based upon an election of remedies by Lender, even though such election (e.g., non-judicial foreclosure with respect to any collateral held by Lender to secure repayment of the Other Borrower Secured Obligation) destroys or otherwise impairs the subrogation rights of the Waiving Borrower to any right to proceed against one or more of the other Borrowers for reimbursement, or both, by operation of Section 580d of the California Code of Civil Procedure or otherwise.
0. In accordance with Section 2856 of the California Civil Code, the Waiving Borrower waives any and all other rights and defenses available to the Waiving Borrower by reason of Sections 2787 through 2855, inclusive, of the California Civil Code, including any and all rights or defenses the Waiving Borrower may have by reason of protection afforded to one or more of the other Borrowers with respect to the applicable Other Borrower Secured Obligation pursuant to the anti-deficiency or other laws of the State of California limiting or discharging such Other Borrower Secured Obligation, including Sections 580a, 580b, 580d, and 726 of the California Code of Civil Procedure.
0. [bookmark: _Ref300403222]In accordance with Section 2856 of the California Civil Code and pursuant to any other applicable law, the Waiving Borrower agrees to withhold the exercise of any and all subrogation, contribution and reimbursement rights against all other Borrowers, against any other Person, and against any collateral or security for the Other Borrower Secured Obligation, including any such rights pursuant to Sections 2847 and 2848 of the California Civil Code, until the Other Borrower Secured Obligation has been indefeasibly paid and satisfied in full, all obligations owed to Lender under the Loan Documents have been fully performed, and Lender has released, transferred or disposed of all of its right, title and interest in such collateral or security.
0. Each Borrower hereby irrevocably and unconditionally agrees that, notwithstanding Section [__].03(g) hereof, in the event, and to the extent, that its agreement and waiver set forth in Section [__].03(g) is found by a court of competent jurisdiction to be void or voidable for any reason and such Borrower has any subrogation or other rights against any other Borrower, any such claims, direct or indirect, that such Borrower may have by subrogation rights or other form of reimbursement, contribution or indemnity, against any other Borrower or to any security or any such Borrower, shall be, and such rights, claims and indebtedness are hereby, deferred, postponed and fully subordinated in time and right of payment to the prior payment, performance and satisfaction in full of the Indebtedness.  Until payment and performance in full with interest (including post-petition interest in any case under any chapter of the Bankruptcy Code) of the Indebtedness, each Borrower agrees not to accept any payment or satisfaction of any kind of indebtedness of any other Borrower in respect of any such subrogation rights arising by virtue of payments made pursuant to Article 3 (Personal Liability) of this Loan Agreement, and hereby assigns such rights or indebtedness to Lender, including  the right to file proofs of claim and to vote thereon in connection with any case under any chapter of the Bankruptcy Code and  the right to vote on any plan of reorganization.  In the event that any payment on account of any such subrogation rights shall be received by any Borrower in violation of the foregoing, such payment shall be held in trust for the benefit of Lender, and any amount so collected must be turned over to Lender for, at Lender’s option, application to the Indebtedness.
0. At any time without notice to the Waiving Borrower, and without affecting or prejudicing the right of Lender to proceed against the collateral described in any Loan Document executed by the Waiving Borrower and securing the Other Borrower Secured Obligation,  the time for payment of the principal of or interest on, or the performance of, the Other Borrower Secured Obligation may be extended or the Other Borrower Secured Obligation may be renewed in whole or in part;  the time for any other Borrower’s performance of or compliance with any covenant or agreement contained in the Loan Documents evidencing the Other Borrower Secured Obligation, whether presently existing or hereinafter entered into, may be extended or such performance or compliance may be waived;  the maturity of the Other Borrower Secured Obligation may be accelerated as provided in the Loan Documents;  the Loan Documents may be modified or amended by Lender and each Borrower in any respect, including an increase in the principal amount; and  any security for the Other Borrower Secured Obligation may be modified, exchanged, surrendered or otherwise dealt with or additional security may be pledged or mortgaged for the Other Borrower Secured Obligation.
0. It is agreed among each Borrower and Lender that all of the foregoing waivers are of the essence of the transaction contemplated by the Loan Documents and the Loan Documents and that, but for the provisions of Article 3 (Personal Liability) of this Loan Agreement and such waivers, Lender would decline to enter into the Loan Documents.]
[Remainder of Page Intentionally Blank]
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