
EXHIBIT [__]
MODIFICATIONS TO MULTIFAMILY LOAN AND SECURITY AGREEMENT
(Defeasance)

The foregoing Loan Agreement is hereby modified as follows:

1. Capitalized terms used and not specifically defined herein have the meanings given to such terms in the Loan Agreement.

2. The Definitions Schedule is hereby amended by adding the following new definitions in the appropriate alphabetical order:

“Annual Yield” means the yield for the theoretical zero coupon U.S. Treasury Security as calculated from the current “on-the-run” U.S. Treasury yield curve with a term to maturity that most closely matches the Applicable Defeasance Term for the Mortgage Payment, as such yield is determined by Fannie Mae at 2:00 p.m. eastern standard time on the Business Day that Lender receives the Defeasance Notice in accordance with Section [___](g)(4) (Administrative Provisions – Notice).
“Applicable Defeasance Term” means, in the case of each Mortgage Payment, the number of calendar months, based on a year containing twelve (12) calendar months with thirty (30) days each, in the period beginning on the first (1st) day of the first (1st) calendar month after the Defeasance Closing Date to the date on which such Mortgage Payment is due and payable.
“Assignment and Assumption Agreement” means an assignment and assumption agreement in form and substance satisfactory to Lender, in its sole discretion, delivered from Borrower and Successor Borrower to Lender.
“Defeasance” means the transaction in which the Mortgaged Property is released from the lien of the Security Instrument and Lender receives, as substitute collateral, a valid and perfected lien and security interest of first priority in the Substitute Collateral and the principal and interest payable thereunder.
“Defeasance Closing Date” means the Business Day on which Borrower desires to consummate the Defeasance.
“Defeasance Commitment Fee” means the amount specified in the Defeasance Notice as Borrower’s good faith deposit to ensure performance of its obligations under Article [__] (Defeasance), which shall equal two percent (2%) of the [unpaid] [scheduled] principal balance of the Mortgage Loan as of the Defeasance Closing Date, if the Successor Borrower is designated by Borrower under Section [__](e) (Defeasance – Assignment and Assumption), or one percent (1%) of the [unpaid] [scheduled] principal balance of the Mortgage Loan as of the Defeasance Closing Date if the Successor Borrower is designated by Lender under Section [__](e) (Defeasance – Assignment and Assumption).  No Defeasance Commitment Fee will be applicable if U.S. Treasury Securities are specified in the Defeasance Notice as the applicable Investment Security.
“Defeasance Deposit” means an amount equal to the sum of:
(a)
the sum of the present value of each Mortgage Payment that becomes due and payable during the period beginning on the first (1st) day of the second (2nd) calendar month after the Defeasance Closing Date and ending on the Stated Maturity Date, where the present value of each Mortgage Payment is determined using the following formula:
the amount of the Mortgage Payment
(1 + (the Annual Yield/12))n
and
[FOR ALTERNATIVE DEFEASANCE OPTION:
(b)
one percent (1%) of the unpaid principal balance (the “1% Component”) of the Mortgage Loan as of the Defeasance Closing Date (assuming, for this purpose, that the Mortgage Payment for the month in which the Defeasance Closing Date occurs is paid when due); provided, however, that Borrower will not be required to pay the 1% Component if the Defeasance Closing Date occurs on or before the last day of the fourth (4th) month preceding the Stated Maturity Date.]
[FOR ORIGINAL DEFEASANCE OPTION:
(b)
one percent (1%) of the unpaid principal balance of the Mortgage Loan as of the Defeasance Closing Date (assuming, for this purpose, that the Mortgage Payment for the month in which the Defeasance Closing Date occurs is paid when due).]
For this purpose, the last Mortgage Payment due and payable on the Stated Maturity Date shall include the amount that would constitute the unpaid principal balance of the Note on the Stated Maturity Date if all prior Mortgage Payments were paid on their due dates and “n” shall equal the Applicable Defeasance Term.
“Defeasance Notice” means a notice given by Borrower to Lender on a form provided by Lender, in accordance with the requirements of Section [___](a)(1) (Defeasance – Defeasance Notice) and Section [___](g)(4) (Defeasance – Administrative Provisions – Notice).
“Defeasance Notice Effective Date” means the date on which Lender provides confirmation of the Defeasance Notice pursuant to Section [__](a)(2) (Confirmation).
[FOR ORIGINAL DEFEASANCE OPTION:
“Defeasance Period” means the period beginning on the earliest permitted date determined under Section [__](d)(1) or (2) (Defeasance – Defeasance Not Allowed) and ending on the last calendar day of the fourth (4th) month prior to the month in which the Stated Maturity Date occurs.]
[FOR ALTERNATIVE DEFEASANCE OPTION:
“Defeasance Period” means the period beginning on the earliest permitted date determined under Section [__](d)(1) or (2) (Defeasance – Defeasance Not Allowed) and ending on the Stated Maturity Date.
“Fannie Mae Investment Security” means any bond, debenture, note, participation certificate or other similar obligation issued by Fannie Mae in connection with the Defeasance which provides for Scheduled Defeasance Payments beginning in the second (2nd) calendar month after the Defeasance Closing Date.
“Investment Security” means:

(a)
If offered by Lender pursuant to the Defeasance Notice, a Fannie Mae Investment Security purchased in the manner described in Sections [__](a)(6) (Defeasance – Defeasance Deposit) and [__](f) (Defeasance – Agent), and
(b)
If no Fannie Mae Investment Security is offered by Lender pursuant to the Defeasance Notice, U.S. Treasury Securities.
“Mortgage Payment” means the amount of each regularly scheduled monthly payment of principal and interest due and payable under the Mortgage Loan during the period beginning on the first (1st) day of the second (2nd) calendar month after the Defeasance Closing Date and ending on the Stated Maturity Date, and the amount that would constitute the unpaid principal balance of the Note on the Stated Maturity Date if all prior Mortgage Payments were paid on their due dates.
“Next Scheduled P&I Payment” means an amount equal to the monthly installment of principal and interest due under the Note on the first (1st) day of the first (1st) calendar month after the Defeasance Closing Date.
“Pledge Agreement” means a pledge and security agreement in form and substance satisfactory to Lender, in its sole discretion, delivered from Borrower to Lender creating a first priority perfected security interest in favor of Lender in the Substitute Collateral.
“Rating Agency” means any one (1) or more of the nationally-recognized statistical rating agencies which have been approved by Lender.
“REMIC” means a “real estate mortgage investment conduit” within the meaning of Section 860D of the Internal Revenue Code and the temporary and final regulations promulgated thereunder.
“REMIC Trust” means a trust or other entity, pool or arrangement which is intended to qualify as a REMIC.
“Scheduled Defeasance Payments” means payments prior and as close as possible to (but in no event later than) the successive scheduled dates on which Mortgage Payments are required to be paid under the Note and in amounts equal to or greater than the scheduled Mortgage Payments due and payable on such dates under the Note.
“Securities” means any single or multi-class securities issued by a REMIC or other entity, which are secured by or evidence ownership interests in the Mortgage Loan, the Security Instrument and other Loan Documents are rated by the Rating Agency.
“Stated Maturity Date” means the Maturity Date specified in this Loan Agreement determined without regard to Lender’s exercise of any right of acceleration of the Maturity Date.
“Substitute Collateral” means an Investment Security in which Lender holds a first priority perfected security interest.
“Successor Borrower” means a successor entity designated by Lender or, if not so designated by Lender, designated by Borrower and acceptable to Lender in its sole discretion.
“U.S. Treasury Securities” means direct, non-callable and non-redeemable obligations of the United States of America which provide for Scheduled Defeasance Payments beginning in the second calendar month after the Defeasance Closing Date.
3. Section 2.01(b) (Security for Mortgage Loan) of the Loan Agreement is hereby amended by adding the following provision at the end thereof:
If Borrower obtains a release of the Mortgaged Property from the lien of the Security Instrument, the Indebtedness shall be secured by the Pledge Agreement, and reference shall be made to the Pledge Agreement for other rights of Lender concerning the collateral for the Indebtedness.
4. Section 2.03(b) (Voluntary Prepayment in Full) of the Loan Agreement is hereby amended by adding the following provision at the end thereof:
Notwithstanding the foregoing, Borrower shall not have the right voluntarily to prepay any of the principal of the Mortgage Loan during the period beginning on the date hereof and ending on the last calendar day of the fourth (4th) month prior to the month in which the Stated Maturity Date occurs (determined without regard to Lender’s exercise of any right of acceleration of the Mortgage Loan) (the “Lockout Period”). [For Alternative Defeasance, replace the preceding sentence with the following:  Notwithstanding the foregoing, Borrower shall not have the right voluntarily to prepay any of the principal of the Mortgage Loan at any time prior to the Maturity Date (determined without regard to Lender’s exercise of any right of acceleration of the Mortgage Loan) (the “Lockout Period”).]  The preceding sentence shall not apply to a prepayment occurring as a result of the application of any insurance proceeds or condemnation award in accordance with this Loan Agreement.  During the Lockout Period, Borrower may obtain a release of the Mortgaged Property from the lien of the Security Instrument solely in accordance with the provisions of Article [__] (Defeasance).  Upon Lender’s exercise of any right of acceleration of the Mortgage Loan at any time during the Lockout Period, Borrower shall pay to Lender (i) all sums due Lender under the Mortgage Loan and the other Loan Documents (other than the unpaid principal balance of the Loan which is included as a clause (ii) below), plus (ii) an amount equal to the greater of (1) the sum of the Defeasance Deposit that would be payable by Borrower to Lender if the Defeasance Deposit were calculated on the Business Day before the date on which Lender accelerates the Mortgage Loan (and assuming that the Defeasance Closing Date is the date Lender accelerates the Mortgage Loan) plus the next scheduled payment of principal and interest due in the month following the month Lender accelerates the Mortgage Loan, or (2) all accrued interest and the unpaid principal balance of the Mortgage Loan as of the Business Day before the date on which Lender accelerates the Mortgage Loan.
5. Article 3 (Personal Liability) of the Loan Agreement is hereby amended by adding the following provision at the end thereof:
Section 3.[__]
Defeasance.
If Borrower obtains a release of the Mortgage Property from the lien of the Security Instrument, Borrower shall have no personal liability under this Loan Agreement or the Pledge Agreement for the repayment of the Indebtedness or for the performance of any other obligations of Borrower under this Loan Agreement (but excluding any liability that Borrower may have under the Environmental Indemnity Agreement for events that occur prior to the Defeasance Closing Date, whether discovered before or after the Defeasance Closing Date) or the Pledge Agreement, and Lender’s only recourse for the satisfaction of the Indebtedness and the performance of such obligations shall be Lender’s exercise of its rights and remedies with respect to the collateral held by Lender under the Pledge Agreement as security for the Indebtedness.
6. The following article is hereby added to the Loan Agreement as Article [___] (Defeasance):
ARTICLE [___] – DEFEASANCE
Section [__].01
Defeasance.
(a)
Right to Defease; Conditions.
Subject to Section [__](d) (Defeasance – Defeasance Not Allowed), Borrower shall have the right to obtain the release of the Mortgaged Property from the lien of the Security Instrument upon the satisfaction of all of the following conditions:
(1)
Defeasance Notice.
Borrower shall deliver to Lender the Defeasance Notice, in the manner specified in Section [__](g)(4) (Defeasance – Administrative Provisions – Notice), specifying the Defeasance Closing Date.  The Defeasance Closing Date specified by Borrower may not be more than forty-five (45) calendar days, nor less than thirty (30) calendar days, after the date on which the Defeasance Notice is received by Lender.  Borrower shall also specify in the Defeasance Notice, the name, address and telephone number of Borrower for notices pursuant to Section [__](g)(4) (Defeasance – Administrative Provisions – Notice).  The form Defeasance Notice provided by Lender will specify:
(A)
the name, address and telephone number of Lender for notices pursuant to Section [__](g)(4) (Defeasance – Administrative Provisions – Notice);
(B)
the account(s) to which payments to Lender are to be made;
(C)
whether a Fannie Mae Investment Security will be offered for use as the Substitute Collateral and, if not, that U.S. Treasury Securities will be the Substitute Collateral;
(D)
whether the Successor Borrower will be designated by Lender or Borrower; and
(E)
if a Fannie Mae Investment Security is offered for use as the Substitute Collateral, the Defeasance Notice shall also include the amount of the Defeasance Commitment Fee.
Any applicable Defeasance Commitment Fee must be paid by Borrower and received by Lender no later than the date and time when Lender receives the Defeasance Notice from Borrower.
(2)
Confirmation.
After Lender has confirmed that the Defeasance is then permitted as provided in Section [__](d) (Defeasance – Defeasance Not Allowed), and has confirmed the terms of the Defeasance Notice, Lender shall notify Borrower of such confirmation by signing the Defeasance Notice, attaching the Annual Yields for the Mortgage Payments beginning on the first (1st) day of the second (2nd) calendar month after the Defeasance Closing Date and ending on the Stated Maturity Date (if a Fannie Mae Investment Security is offered as Substitute Collateral) and transmitting the signed Defeasance Notice to Borrower pursuant to Section [__](g)(4) (Defeasance – Administrative Provisions – Notice).  If Lender does not receive the Defeasance Commitment Fee and provide confirmation of the Defeasance Notice, then Borrower’s right to obtain Defeasance pursuant to that Defeasance Notice shall terminate.
(3)
Substitute Collateral.
On or before the Defeasance Closing Date, Borrower shall deliver to Lender the Pledge Agreement specifying the Substitute Collateral.  The Pledge Agreement shall provide Borrower’s authorization and direction that all interest on, principal of and other amounts payable with respect to the Substitute Collateral shall be paid directly to Lender to be applied to Mortgage Payments due under the Loan Documents.  If the Substitute Collateral is issued in a certificated form and Borrower has possession of the certificate, the certificate shall be endorsed (either on the certificate or on a separate writing attached thereto) by Borrower as directed by Lender and delivered to Lender.  If the Substitute Collateral is issued in an uncertificated form, or in a certificated form but Borrower does not have possession of the certificate, Borrower shall execute and deliver to Lender all documents and instruments required by Lender to create in Lender’s favor a first priority perfected security interest in such Substitute Collateral, including a securities account control agreement or any other instrument or document required to perfect a security interest in such Substitute Collateral.

(4)
Closing Documents.
Borrower shall deliver to Lender on or before the Defeasance Closing Date the documents described in Section [__](b) (Defeasance – Closing Documents).
(5)
Amounts Payable by Borrower.
On or before the Defeasance Closing Date, Borrower shall pay to Lender an amount equal to the sum of:
(1)
the Next Scheduled P&I Payment;
(2)
all other sums then due and payable under the Note, this Loan Agreement and the other Loan Documents; and
(3)
all costs and expenses incurred by Lender in connection with the Defeasance, including the fees and disbursements of Lender’s legal counsel.
(6)
Defeasance Deposit.
If a Fannie Mae Investment Security will be the Substitute Collateral, then, on or before 3:00 p.m., Washington, D.C. time, on the Defeasance Closing Date, Borrower shall pay the Defeasance Deposit (reduced by the Defeasance Commitment Fee) to Lender to be used by Lender to purchase the Fannie Mae Investment Security as Borrower’s agent.

(b)
Closing Documents.
The documents required to be delivered to Lender on or before the Defeasance Closing Date pursuant to Section [__](a)(4) (Defeasance – Right to Defease; Conditions – Closing Documents) are:
(1)
an opinion of counsel for Borrower, in form and substance satisfactory to Lender, to the effect that Lender has a valid and perfected lien and security interest of first priority in the Substitute Collateral and the principal and interest payable thereunder;

(2)
an opinion of counsel for Borrower, in form and substance satisfactory to Lender, that the Defeasance, including both Borrower’s granting to Lender of a lien and security interest in the Substitute Collateral and the assignment and assumption by Successor Borrower, and each of them, when considered in combination and separately, are not subject to avoidance under any applicable federal or state laws, including Sections 547 and 548 of the U.S. Bankruptcy Code;
(3) 
unless waived by Lender, a written confirmation from the Rating Agency to the effect that the Defeasance will not result in a withdrawal, downgrade or qualification of the then-current ratings by such Rating Agency of any of the Securities then outstanding, and if required by such Rating Agency, a non-consolidation opinion with respect to the Successor Borrower, in form and substance satisfactory to Lender and such Rating Agency;
(4)
unless waived by Lender, a certificate in form and substance satisfactory to Lender, issued by an independent certified public accountant approved by Lender, to the effect that the Substitute Collateral will generate the Scheduled Defeasance Payments;
(5)
unless waived by Lender, an opinion of counsel for Borrower in form and substance satisfactory to Lender, that:

(A)
if, as of the Defeasance Closing Date, the Note is held by a REMIC Trust, then
(i)
the Defeasance has been effected in accordance with the requirements of Treasury Regulation Section 1.860G-2(a)(8) (as such regulation may be modified, amended or replaced from time to time),
(ii)
the qualification and status of the REMIC Trust as a REMIC will not be adversely affected or impaired as a result of the Defeasance, and
(iii)
the REMIC Trust will not incur a tax under Section 860G(d) of the Internal Revenue Code as a result of the Defeasance, and
(B)
the Defeasance will not result in a “sale or exchange” of the Note within the meaning of Section 1001(c) of the Internal Revenue Code and the temporary and final regulations promulgated thereunder;

(6)
such other opinions, certificates, documents or instruments as Lender may reasonably request; and
(7)
three (3) counterparts of the executed Assignment and Assumption Agreement described in Section [__](e) (Defeasance – Assignment and Assumption).
(c)
Release.
Upon Borrower’s compliance with the requirements of Sections [__](a)(1) through (6) (Defeasance – Right to Defease; Conditions), the Mortgaged Property shall be released from the lien of the Security Instrument.  Upon release of the Mortgaged Property from the lien of the Security Instrument, the Note shall be secured by the pledge of the Substitute Collateral and this Article [__] (Defeasance) shall cease to apply.
(d)
Defeasance Not Allowed.
Borrower shall not have the right to obtain Defeasance at any of the following times:
(1)
before the third (3rd) anniversary of the date of the Mortgage Loan;
(2)
before the second (2nd) anniversary of the date on which the Mortgage Loan is assigned to a REMIC Trust, but in no event shall the Mortgage Loan be assigned to a REMIC Trust after the second (2nd) anniversary of the date of the Mortgage Loan, if the Mortgage Loan has not been previously assigned to a REMIC Trust;
(3)
[INCLUDE FOR ORIGINAL DEFEASANCE OPTION ONLY: after the expiration of the Defeasance Period; or
(4)]
after Lender has accelerated the maturity of the unpaid principal balance of, accrued interest on, and other amounts payable under, the Note pursuant to the Loan Agreement.

(e)
Assignment and Assumption.
Upon Borrower’s compliance with the requirements of Section [__](a) (Defeasance – Right to Defease; Conditions), Borrower shall assign all its obligations and rights under the Mortgage Loan, together with the Substitute Collateral, to the Successor Borrower.  Borrower and Successor Borrower shall execute and deliver to Lender an Assignment and Assumption Agreement.  The Assignment and Assumption Agreement shall provide for:
(1)
the transfer and assignment by Borrower to Successor Borrower of the Substitute Collateral, subject to the lien and security interest in favor of Lender,
(2)
the assumption by Successor Borrower of all liabilities and obligations of Borrower under the Mortgage Loan, and
(3)
the release by Lender of Borrower, any Guarantor and any other individual or entity from all liabilities and obligations under the Mortgage Loan and the other Loan Documents (but excluding any liability that Borrower may have under the Environmental Indemnity Agreement and excluding any liability Guarantor may have under the Guaranty relating to the indemnities in the Environmental Indemnifications for events that occur prior to the Defeasance Closing Date, whether discovered before or after the Defeasance Closing Date).

The Assignment and Assumption Agreement shall be executed by Lender with a counterpart to be returned by Lender to Borrower and Successor Borrower thereafter; provided, however, in all events that it shall not be a condition of Defeasance that the Assignment and Assumption Agreement be executed by Lender, or any Successor Borrower that is designated by Lender.

(f)
Agent.
If the Defeasance Notice provides that Lender will make available a Fannie Mae Investment Security for purchase by Borrower for use as the Substitute Collateral, Borrower hereby authorizes Lender to use, and appoints Lender as its agent and attorney-in-fact for the purpose of using, the Defeasance Deposit (including the Defeasance Commitment Fee) to purchase a Fannie Mae Investment Security.

(g)
Administrative Provisions.

(1)
Fannie Mae Security Liquidated Damages.
If Borrower timely pays the Defeasance Commitment Fee and Lender and Borrower timely transmits a signed facsimile copy of the Defeasance Notice pursuant to Section [__](a)(2) (Defeasance – Right to Defease; Conditions – Confirmation), but Borrower fails to perform its other obligations under Section [__](a) (Defeasance – Right to Defease; Conditions) and Section [__](e) (Defeasance – Assignment and Assumption), Lender shall have the right to retain the Defeasance Commitment Fee as liquidated damages for Borrower’s default and, except as provided in Section [__](g)(2) (Defeasance – Administrative Provisions – Third Party Costs), Borrower shall be released from all further obligations relating to the proposed Defeasance anticipated by the Defeasance Notice given by Borrower.  Borrower acknowledges that Lender will incur financing costs in arranging and preparing for the release of the Mortgaged Property from the lien of the Security Instrument in reliance on the executed Defeasance Notice.  Borrower agrees that the Defeasance Commitment Fee represents a fair and reasonable estimate, taking into account all circumstances existing on the date of this Loan Agreement, of the damages Lender will incur by reason of Borrower’s default.
(2)
Third Party Costs.
In the event that the Defeasance is not consummated on the Defeasance Closing Date for any reason, Borrower agrees to reimburse Lender for all third party costs and expenses (other than financing costs covered by Section [__](g)(1) (Defeasance – Fannie Mae Security Liquidated Damages) above) incurred by Lender in reliance on the executed Defeasance Notice, within five (5) Business Days after Borrower receives a written demand for payment, accompanied by a statement, in reasonable detail, of Lender’s third party costs and expenses.
(3)
Payments.
All payments required to be made by Borrower to Lender pursuant to this Article [__] (Defeasance) shall be made by wire transfer of immediately available funds to the account(s) designated by Lender in the Defeasance Notice.
(4)
Notice.
The Defeasance Notice delivered pursuant to this Section [__](g)(4) (Defeasance – Administrative Provisions – Notice) shall comply with the provisions of Section 15.02 (Notices) of this Loan Agreement provided that any notice so sent shall be addressed to the parties at their respective addresses designated in the Defeasance Notice pursuant to Section [__](a) (Defeasance – Right to Defease; Conditions).  To be effective, Borrower must send the Defeasance Notice (as described above) so that Lender receives the Defeasance Notice no earlier than 11:00 a.m. and no later than 3:00 p.m. eastern standard time on a Business Day.
____________________
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