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CONSOLIDATION, EXTENSION AND MODIFICATION AGREEMENT
This CONSOLIDATION, EXTENSION AND MODIFICATION AGREEMENT (the “Agreement”) dated as of _______________, is executed by [IF BORROWER IS AN ENTITY: ________________________________________, a _________________________________ organized and existing under the laws of ___________________________________________] OR [IF BORROWER IS AN INDIVIDUAL: ____________________________, a [married][single] individual], as mortgagor (“Borrower”), to and for the benefit of ________________________________, a _________________________________ organized and existing under the laws of _______________________________, as mortgagee (“Lender”).

WHEREAS Borrower is indebted to Lender in the original principal amount of ________________________________ Dollars ($______________), and Borrower and Lender desire to secure (a) the repayment of that indebtedness, with interest, and all renewals, extensions and modifications thereof, (b) the repayment of any future advances, with interest thereon made by Lender to Borrower, and (c) the performance of all of Borrower’s obligations, covenants and agreements stated herein and consolidated herewith; and

WHEREAS Borrower has an interest in the real property located in the County of ____________, State of New York, and described in Exhibit A attached to this Agreement and incorporated by reference (the “Mortgaged Property”).
Borrower hereby covenants and agrees with Lender as follows:

1. Borrower’s Assumption of Obligations under Notes and Security Instruments.
Borrower assumes all of the obligations and liabilities of the notes (the “Notes”) and mortgages, deeds of trust or other security instruments (the “Security Instruments”) listed on Exhibit B attached hereto.  Borrower also assumes all of the obligations and liabilities in all agreements, whether or not listed in Exhibit B, which consolidate, modify or extend such Notes and Security Instruments.

2. Agreement to Consolidate and Modify the Notes.
Borrower agrees that the obligations under the Notes (and under all other agreements which consolidated, modified or extended the obligations under the Notes) shall be and are hereby consolidated.  To that end, Borrower has concurrently herewith executed and delivered to Lender an Amended and Restated Multifamily Note (the “Consolidated Note”) which consolidates, amends and restates in their entirety the terms and provisions of the Notes, as reflected in that certain Multifamily Loan and Security Agreement with Lender (as amended, restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”).
3. Agreement to Consolidate and Modify the Security Instruments.
Borrower agrees that the rights and obligations under the Security Instruments (and under all other agreements which consolidated, modified or extended rights and obligations under the Security Instruments) shall be and are hereby consolidated and that Lender’s rights in the Mortgaged Property shall be and are hereby combined so that Lender has one real estate security interest (the “Consolidated Mortgage”) securing the Consolidated Note evidencing Borrower’s indebtedness to Lender.  Borrower and Lender agree that the terms of the Consolidated Mortgage are hereby amended and restated in their entirety to be the terms which are set out in Exhibit C hereto.  As consolidated and restated hereby, the terms and provisions of the Security Instruments shall remain in full force and effect and are hereby ratified and confirmed by Borrower in all respects.  For purposes of the Consolidated Mortgage, Borrower’s address stated below and Lender’s address stated below shall be the addresses of Borrower and Lender, respectively, unless and until modified in accordance with the terms of the Consolidated Mortgage.

4. Borrower’s Warranties.
Borrower covenants that Borrower is lawfully seised of an estate in the property and has the right to consolidate, modify and extend the Notes and Security Instruments (and, if this Agreement is on a leasehold, that the ground lease is in full force and effect without modification except as noted in Exhibit D, if any, attached hereto and without default on the part of either lessor or lessee thereunder) and that Borrower will defend the title to the Mortgaged Property against all claims and demands, subject to the Permitted Encumbrances as defined in the Consolidated Mortgage.  Borrower also covenants and warrants that there are no offsets, counterclaims or defenses against the indebtedness now unpaid or against the Consolidated Note or the Consolidated Mortgage.
5. Termination; Change; Amendments.
This Agreement may not be terminated, changed or amended except by a written agreement signed by the party whose rights or obligations are being changed by that Agreement.
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IN WITNESS WHEREOF, Borrower and Lender have signed and delivered this Agreement under seal (where applicable) or have caused this Agreement to be signed and delivered under seal (where applicable) by their duly authorized representative.  Where applicable law so provides, Borrower and Lender intend that this Agreement shall be deemed to be signed and delivered as a sealed instrument.
BORROWER:

By:
__________________________(SEAL)
Name:
________________________________

Title: 
________________________________

BORROWER NOTICE ADDRESS

________________________________

________________________________

________________________________

LENDER:

By:
__________________________(SEAL)
Name: 
________________________________

Title: 
________________________________

LENDER NOTICE ADDRESS

________________________________

________________________________

________________________________

[ADD NOTARY/ACKNOWLEDGMENT FOR BORROWER AND LENDER IN RECORDABLE FORM AND AS REQUIRED UNDER APPLICABLE LAW]

EXHIBIT A
TO

CONSOLIDATION, EXTENSION AND MODIFICATION AGREEMENT

[Description of the Land]
EXHIBIT B

TO

CONSOLIDATION, EXTENSION AND MODIFICATION AGREEMENT

[Notes and Security Instruments]
EXHIBIT C

TO

CONSOLIDATION, EXTENSION AND MODIFICATION AGREEMENT

[Consolidated Mortgage]

EXHIBIT D

TO

CONSOLIDATION, EXTENSION AND MODIFICATION AGREEMENT

[Exceptions to Ground Lease]
[IF NONE, SO STATE]
INSTRUCTIONS FOR NEW YORK CONSOLIDATION, EXTENSION AND MODIFICATION AGREEMENT
- REMOVE BEFORE RECORDING -

These instructions apply if the Agreement is used in consolidation, extension or modification of a multifamily loan intended for sale to Fannie Mae by the Lender (“Seller”).

(1)
The core terms of the obligation as consolidated, extended and modified must be the Fannie Mae Multifamily Note, Multifamily Mortgage, Assignment of Leases and Rents, Security Agreement and Fixture Filing, and Multifamily Loan and Security Agreement.  The terms of the security instrument  are supplied by means of Exhibit C to the Agreement (the Uniform and Non-Uniform Covenants from the real estate security instrument, with any designation of trustee(s) and other appropriate blanks completed and any riders thereto attached).  See Paragraph 3 of the Agreement.  Seller must require the Borrower to execute the Consolidated Note which amends and restates in their entirety the terms and conditions of all notes evidencing the Borrower’s obligations (including, without limitation, any note executed in accordance with Paragraph 3 below of these instructions) and any modifications, consolidations or extensions thereof.  The form of the Consolidated Note must be the then current Fannie Mae Multifamily Note for New York with the following language added to the note:

This Note consolidates, amends and restates in their entirety the terms and provisions of those certain promissory notes as more fully described on Exhibit A attached hereto (said promissory notes being hereinafter collectively referred to as the “Existing Notes”) so that this Note shall hereafter constitute evidence of but one debt in the principal amount of _______________________________ ($____________) Dollars.  The conditions contained in this Note shall supersede and control the terms, covenants, agreements, rights, obligations and conditions of the Existing Notes (it being agreed that the modification of the Existing Notes shall not impair the debt evidenced by each of the Existing Notes).  This Note does not create new or additional indebtedness but evidences the same indebtedness evidenced by the Existing Notes and secured by the Security Instrument
All notes, mortgages, deeds of trust or other security instruments and the most recent consolidation agreements prior to the Agreement and related agreements that modify, consolidate or extend prior underlying obligations and which predate the Agreement must be identified in the Agreement or in Exhibit B to the Agreement.

(2)
For sales of whole loans to Fannie Mae, Seller must deliver the executed original of the Agreement and all exhibits to it (or a certified true copy from the recording clerk, if the original is not yet available), together with the original Consolidated Note.  Each original note which is the original evidence of any part of Borrower’s indebtedness set out in the Agreement, including the original note for new money, if any, must be retained by Seller in trust for Fannie Mae.

(3)
If new funds are advanced at the time of the consolidation and modification evidenced by the Agreement, the new obligation must be evidenced by a new note and a new security instrument on the then current Fannie Mae Multifamily Mortgage, Assignment of Leases and Rents, Security Agreement and Fixture Filing.  Since this “gap” security instrument will not reflect the terms of the entire obligation, it cannot be used as Exhibit C to supply the terms of the consolidated security instrument.

(4)
Any exceptions noted pursuant to Paragraph 4 of the Agreement should be contained in Exhibit D.
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