DEPOSITARY AGREEMENT

(Seniors Housing)


This Depositary Agreement (this “Agreement”), is made and entered into as of the ____ day of ___________, ______, among ___________________ (together with its successors and assigns, the “Borrower”), ___________________________ (together with its successors and assigns, the “Lender”), and ____________________________ as the lockbox bank (the “Bank”)  [NOTE TO DRAFTER:  The bank cannot be a bank that is either providing financing to the Borrower or acting on the behalf of another party (i.e., the Lender) in connection with the provision of such financing.]  Capitalized terms not otherwise defined herein shall have the meanings set forth in the Instrument referred to below.


WHEREAS, ____________________ (“Borrower”) is the owner of a Seniors Housing Facility, commonly known as ____________________, located in __________________________ (“the Mortgaged Property”);


WHEREAS, the Borrower is the maker of a certain Multifamily Note (the “Note”) of even date herewith, payable to the order of Lender, in the original principal amount of $____________, bearing interest and being payable in accordance with the terms and conditions therein set forth, which Note evidences a loan (the “Loan”) made by Lender to provide Borrower with financing for the Mortgaged Property;


WHEREAS, the Loan will be secured by a Multifamily [Mortgage] [Deed of Trust][Deed to Secure Debt], Assignment of Rents and Security Agreement of even date herewith (“Instrument”);


WHEREAS, the Note, Instrument and other documents evidencing and securing the Loan are referred to as “Loan Documents”;


WHEREAS, pursuant to the Instrument the Borrower has agreed to assign all of the Borrower’s Receivables as collateral security for the Loan;


WHEREAS, in connection with the performance of its obligations under the Instrument, Borrower desires to establish with the Bank (i) the post office box described in Section 2 hereof as the “Borrower Lockbox”, and (ii) account #___________ with the Bank as the “Borrower Lockbox Account”;


WHEREAS, the Borrower has delivered a “Notice to Governmental Entities”, in the form attached hereto as Exhibit A, instructing all Governmental Entities that are obligors of Receivables that all checks from Governmental Entities on account of the Borrower’s Receivables be sent to the Borrower Lockbox and that all wire transfers from Governmental Entities on account of the Borrower’s Receivables be wired or sent directly into the Borrower Lockbox Account; and

WHEREAS, the parties wish to set forth the procedures administering the Borrower Lockbox and the Borrower Lockbox Account.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and in consideration of the foregoing recitals and the mutual covenants and promises set forth herein, the parties agree as follows:

1. Definitions.  The following terms, when used in this Agreement, shall have the following meanings:

(a)
“Affiliate” shall mean a person, partnership, venture, trust or corporation (including a subsidiary) (i) which directly or indirectly through one or more intermediaries controls, or is controlled by, or is under common control with, the Borrower or the Lender, (ii) which beneficially owns or holds five percent (5%) or more of any class of the voting shares (that is, shares entitled to vote for corporate directors) of the Borrower or the Lender, or (iii) five percent (5%) or more of the voting shares (or in the case of a person which is not a corporation, five percent (5%) or more of the equity interest) of which is beneficially owned or held by the Borrower or the Lender, or another Affiliate.  The term “control” means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of a person, partnership, venture, trust or corporation whether through the ownership of voting securities, by contract or otherwise.

(b)
“CMS” means the Centers for Medicare and Medicaid Services of the United States Department of Health and Human Services.


(c)
“Governmental Entity” means the United States of America, any state, any political subdivision of a state and any agency or instrumentality of the United States of America or any state or political subdivision thereof and any entity exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining to government. Payments from Governmental Entities shall be deemed to include, without limitation, payments under Medicare, Medicaid, CHAMPUS and other Federal Health Care Programs as defined in 42 CFR Section 1001.2(d) and any other payments administered by CMS.

(d)
“Medicaid” means the medical assistance program established by Title XIX of the Social Security Act (42 U.S.C. Secs. 1396 et seq.) and any statutes succeeding thereto.



(e)
“Medicare” means the health insurance program for the aged and disabled established by Title XVIII of the Social Security Act (42 U.S.C. Secs. 1395 et seq.) and any statutes succeeding thereto.



(f)
“Receivables” shall mean all of Borrower’s present and future accounts, rents, notes, instruments, securities, investment property, acceptances, leases, health-care insurance receivables, documents, chattel paper, electronic chattel paper, tax refunds, contract rights, letter-of-credit rights, commercial tort claims, general intangibles, goodwill, judgments, deposit accounts, orders, awards and decrees in favor of Borrower, causes of action in favor of Borrower, payment intangibles, instrument or chattel paper, all present and future rights of Borrower to the payment of money due or to become due to Borrower for any reason whatsoever, whether or not such right to payment has been or is to be earned by any performance and howsoever such right to payment may be evidenced, whether by open account, instrument, note, draft, chattel paper, judgment, order, award, decree or otherwise, all rights which Borrower may at any time have, by law or agreement, against any account debtor, all rights which Borrower may at any time have, by law or agreement, against any other obligor obligated to make such payment and all rights and liens which Borrower may at any time have, by law or agreement, against any property of any account debtor or against any property of any such other obligor, and all present and future rights of Borrower with respect to all licenses, patents, copyrights, franchises, trade names and trademarks. The definition of “Receivables” hereunder shall also include all rights of Borrower to reimbursement under any agreements with, and payments from, obligors, customers, residents or other persons.
2. The Borrower Lockbox and the Borrower Lockbox Account.
(a)
The Borrower hereby requests the Bank to open, and the Bank hereby agrees to open, post-office box #________, Reference:______________ (“Borrower Lockbox”), and Account # ___________ (“Borrower Lockbox Account”) to function as the Borrower Lockbox and Borrower Lockbox Account hereunder.  The parties agree that the Borrower Lockbox is being established for the sole purpose of receiving checks and other forms of collections from Governmental Entities on account of Receivables.  The Borrower and the Lender acknowledge and agree that the Bank has not reviewed the Loan Documents and shall not be responsible for compliance with any of its terms except as they may be defined herein.

(b)
The Borrower hereby provides the following standing revocable instruction to the Bank, which instruction is revocable by the Borrower at any time and for any reason; provided, however, that the revocation be in the form attached as Exhibit B (the “Revocation Notice”), and is received by the Bank at least five (5) banking days prior to its effectiveness so as to afford the Bank a reasonable opportunity to act on it. The Borrower hereby instructs the Bank to deposit in the Borrower Lockbox Account checks collected from the Borrower Lockbox and any wire transfers that are designated for credit to the Borrower Lockbox Account. In the event the Bank receives a notice of an Event of Default under the Loan Documents from Lender, then immediately thereafter, on each banking day, so long as a Revocation Notice is not in effect, the Borrower hereby instructs the Bank to transfer by wire transfer, on a daily basis (at times selected by Bank in Bank’s sole discretion), all collected funds on deposit in the Borrower Lockbox Account to an account controlled by the Lender at the Bank, Account #_________ (“Lender Account Funds”), together with a daily statement detailing transactions in the Borrower Lockbox Account and copies of checks deposited in the Borrower Lockbox Account.  In addition, the Borrower hereby requests that the Bank promptly forward to the Borrower all other information and material deposited into the Borrower Lockbox other than checks to be deposited.

3. Application of Lender Account Funds Upon Default.
(a) Lender’s Discretion.  Upon the occurrence of an Event of Default under the Loan Documents, Lender may, in its sole and absolute discretion, use the Lender Account Funds (or any portion thereof) for any purpose, including, but not limited to (i) repayment of any indebtedness secured by the Instrument, including principal prepayments and the prepayment premium applicable to such full or partial prepayment (as applicable); provided, however, that such application of funds shall not cure or be deemed to cure any Event of Default; (ii) reimbursement of Lender for all losses and expenses (including reasonable legal fees) suffered or incurred by Lender as a result of such Event of Default; or (iii) payment of any amount expended in exercising all rights and remedies available to Lender at law or in equity under any of the other Loan Documents.



(b)
No Obligation.  Nothing in this Agreement shall obligate Lender to apply all or any portion of the Lender Account Funds to cure any Event of Default under the Loan Documents or to reduce the indebtedness evidenced by the Note.

(c)
Application for Prepayment.  If Lender for any reason, shall permit the Lender Account Funds to be applied to payment of a portion of the principal amount of the Note, a prepayment premium attributable to such prepaid principal amount shall be due to Lender as provided in the Note.  Any determination by Lender as to whether to permit a partial prepayment shall be made in the Lender’s discretion.


4.
Access to the Borrower Lockbox.  Until such time as a Revocation Notice becomes effective, the Borrower hereby grants the Bank access to the Borrower Lockbox and the right to withdraw any mail delivered thereto and to open such mail.  Any and all checks or other forms of cash deposits withdrawn by the Bank from the Borrower Lockbox shall be deposited by the Bank in the Borrower Lockbox Account, without the endorsement of the Borrower.  The Borrower shall supply endorsements as requested by the Bank. The Lender hereby agrees and confirms that it has no right or ability to direct the checks or documents held in the Borrower Lockbox or Borrower Lockbox Account.


5.
Other Duties of the Borrower and Bank; Conflicting Instructions.

(a)
The Borrower shall notify the Lender concurrently with notification to the Bank of any Revocation Order.  The Bank shall use its best efforts to notify the Lender of: (i) the receipt by the Bank of any Revocation Order, (ii) any request of the Borrower to change the signers or applicable addresses for the Borrower Lockbox Account, or to close the Borrower Lockbox Account, and/or (iii) upon the imposition or attempted imposition of any lien, security interest or other encumbrance on the Borrower Lockbox or the Borrower Lockbox Account.

(b)
In the event the Bank receives conflicting requests or instructions from the parties, the Bank shall comply with the requests or instructions from the Borrower.  The Bank shall use its best efforts to notify the Lender of its resulting course of action in any such case.

6. Limitation of Duties; Limitation on Liability.

(a) The Borrower and the Lender acknowledge and agree that the Borrower Lockbox Account shall be governed by and subject to all of the terms and conditions of the Bank’s publication entitled (insert name of Bank’s deposit account agreement) (the “Account Agreement”).  The Bank undertakes to perform only such duties as are expressly set forth herein.  Notwithstanding any other provision of this Agreement or the Account Agreement, the parties agree that the Bank shall not be liable for any action taken by it or any of its directors, officers, agents or employees in accordance with this Agreement except for its or their own gross negligence or willful misconduct.  In no event shall the Bank be liable for losses or delays resulting from force majeure, or other causes beyond the Bank’s reasonable control.
(b)
In no event shall the Bank be liable for lost profits, consequential, special, indirect, incidental or punitive damages, regardless of the basis of the claim, whether in contract, tort, strict liability or other legal or equitable theory and regardless of whether the Bank has been advised of the possibility of such damages.


7.
INDEMNITY.  THE BORROWER HEREBY AGREES TO PAY, INDEMNIFY, AND HOLD THE BANK HARMLESS FROM AND AGAINST ALL LIABILITIES, OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, ACTIONS, JUDGMENTS, SUITS, COSTS, EXPENSES OR DISBURSEMENTS OF ANY KIND OR NATURE WHATSOEVER (INCLUDING, WITHOUT LIMITATION, LEGAL FEES) WITH RESPECT TO THE PERFORMANCE OF THIS AGREEMENT BY THE BANK OR ANY OF THE BANK’S DIRECTORS, OFFICERS, AGENTS OR EMPLOYEES, UNLESS ARISING FROM ITS OR THEIR OWN GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.  Notwithstanding any provision to the contrary, should the Borrower fail to reimburse the Bank for any amounts to which it is due pursuant to this Section 7 within five (5) days’ of written notice of demand, the Bank shall have the right to deduct any such amounts from the Borrower’s Lockbox Account.

8.
Waiver of Right of Set-Off, Returned Items, Fees, Waiver. Except as provided in Section 6 above and this Section 8, the Bank hereby waives, with respect to all of its existing and future claims against the Borrower, the Lender, or any Affiliate of any of them, all existing and future rights of setoff and banker’s liens against the Borrower Lockbox and the Borrower Lockbox Account.  However, notwithstanding any language in this Agreement to the contrary, the Bank shall be permitted:  (i) to debit the Borrower Lockbox Account for returned deposit items (to the extent previously credited to such account), other uncollected items, erroneously posted items, costs incurred in connection with the performance of the terms and provisions of this Agreement, and costs incurred in maintaining the Borrower Lockbox Account, including, without limitation, the Bank’s usual and customary charges for services provided in connection with the Borrower Lockbox Account, and (ii) to honor all judicial process concerning the Borrower Lockbox Account.  In the event there are not sufficient funds in the Borrower Lockbox Account to pay such amounts, or if applicable law prohibits such charges or offsets against the Borrower Lockbox Account then Borrower agrees to pay Bank within five (5) days of written notice of demand (A) all service charges, fees, expenses (including reasonable attorneys fees of the Bank actually incurred in connection with enforcement of the obligations hereunder) and other items normally chargeable to the Borrower Lockbox Account, and (B) the amount of items deposited in or credited to the Borrower Lockbox Account which are returned for any reason, or otherwise not collected.


9.
No Lien.  The Bank hereby represents, warrants and covenants that as of the date of delivery of this Agreement, it has not received any notice of any claim, lien, security interest or other encumbrance relating to the Borrower Lockbox Account.


10.
Further Assurance.  Each of the parties agree to execute such further documents, including, without limitation, forms relating to opening the Borrower Lockbox and the Borrower Lockbox Account at the Bank, as may be necessary or desirable, in the reasonable judgment of the Bank, to further effectuate the purposes of this Agreement.


11.
Miscellaneous.  This Agreement is binding upon the parties and their respective successors and assigns and shall inure to their benefit.  Neither this Agreement nor any provision hereof may be changed, amended, modified or waived orally but only by an instrument in writing signed by each of the parties.  Any provision of this Agreement which may prove unenforceable under any law or regulation shall not affect the validity of any other provision hereof.  This Agreement shall be governed by, and interpreted in accordance with, the laws of the State of (Mortgaged Property Jurisdiction).  This Agreement may be executed in any number of counterparts which together shall constitute one and the same instrument.


12.
Termination; Suspension.  This Agreement may be terminated by the Borrower or the Lender upon sixty (60) days’ advance written notice to the other parties and by the Bank upon thirty (30) days’ advance notice to the other parties.  Notwithstanding any provision to the contrary, the Bank shall be entitled to suspend the performance of any of its duties hereunder if it reasonably believes that compliance therewith may violate the provisions of any applicable law, rule, regulation, order, or regulatory directive.  The Bank shall provide notice to the Borrower and the Lender in the event of any such suspension of its performance.  


13.
Notices.  All notices and other communications provided for hereunder shall, unless otherwise stated herein, be in writing  (including facsimile communication) and be mailed and transmitted by facsimile or delivered, as to each party hereto, at its address set forth below or at such other address as shall be designated by such party in a written notice to the parties hereto.  Such notice, if to the Bank, in its capacity as lockbox bank hereunder, shall be delivered to:



if to the Lender, to:



____________________________________



____________________________________



____________________________________



____________________________________



if to the Borrower, to:



____________________________________



____________________________________



____________________________________



____________________________________



if to the Bank, to:



____________________________________



____________________________________



____________________________________



____________________________________

Except in the case of Revocation Notices from the Borrower to the Lender, which must be delivered by hand against receipt to the addressee in the form attached hereto, all such notices and communications shall be effective when received by the addressee and delivery thereof is acknowledged to the party sending such notice or communication.


IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their respective officers thereunto duly authorized, as of the date first above written.

	
, Borrower

	

	By:  



	Name:  



	Title:  




	
, Borrower

	

	By:  



	Name:  



	Title:  




	
, Lender

	

	By:  



	Name:  



	Title:  




	
, Bank

	

	By:  



	Name:  



	Title:  




EXHIBIT A TO DEPOSITARY AGREEMENT

NOTICE TO GOVERNMENTAL ENTITIES

[Letterhead of the Borrower]

[Date]

[Name and Address

of Governmental Entity]



Re:
Change of Account and Address
To Whom it May Concern:



Please be advised that we have opened a new bank account at ___________ and a post office box with respect to such bank account.  Accordingly, until further notice, we hereby request that:

(1) All wire transfers be made directly into our account at:

[Bank]

Account #__________________

ABA #_____________________

Confirm Phone Number: ___________________

Attention:___________________

(2) All remittance advices, communications and other forms of payment, including checks, be made to our post office box located at:

[Bank] 

P.O. Box __________

Account #__________



(3)
_________________ [Borrower] certifies that the instructions herein provided comply with all applicable requirements of the Medicare and Medicaid Reassignment Rules and shall continue in effect only so long as they continue to comply with such rules.

Thank you for your cooperation in this matter.

	
 [Borrower]

	

	By:  



	
[Authorized Officer]


EXHIBIT B TO DEPOSITARY AGREEMENT

[FORM OF REVOCATION NOTICE]

[TO BE SUBMITTED ON BORROWER’S LETTERHEAD]

[Date]

[Bank]

_______________________

_______________________



Re:  REVOCATION NOTICE FOR STANDING INSTRUCTION

Dear Sirs:

Reference is made to the Depositary Agreement (the “Agreement”) dated ___________________, among ______________, as Borrower, ________________, as Lender and you as the Bank.  Pursuant to the Agreement, you currently maintain a lockbox in our name (“Borrower Lockbox”) and a related lockbox account, number ____________ (“Borrower Lockbox Account”).


Please be advised that, pursuant to Section 2(b) of the Agreement, we hereby revoke our standing instruction to __________, effective as of ________ [at least five banking days after receipt by Bank] and you are hereby directed to:  (i) cease depositing checks received at the Borrower Lockbox into the Borrower Lockbox Account; (ii) cease transferring funds out of the Borrower Lockbox Account; and (iii) cease providing to the Lender information pertaining to the Borrower Lockbox Account provided that you have first notified Lender of the revocation as required by Section 5(a) of the Agreement.


Our instructions with respect to the disposition of checks and other items received in the Borrower Lockbox are as follows:







Very truly yours,







[Borrower’s Authorized Signature]
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