
[image: image1.wmf]
Form 4346

REIT as Borrower

Issues

[image: image2.wmf]
REIT as Borrower Issues
For publicly-traded REITs, the Lender must consider the following issues when determining whether a REIT is an eligible Borrower:

· The Lender must review all REIT organizational and public disclosure documents to include:

· the Declaration of Trust or Articles of Incorporation;

· the bylaws of the corporation or business trust;

· the organizational minutes;

· the minutes electing Trustees or Directors and Officers;

· the minutes authorizing acquisition of Property;

· the good standing certificate from the jurisdiction of organization;

· the qualification to do business certificate from the jurisdiction where Property is located;

· the most recent annual report;

· the most recent SEC registration statement;

· the most recent tax return of the REIT;

· the most recent quarterly financial report filed with the SEC;

· the minutes of any special committees having authority with respect to the acquisition or financing of the Property; and

· the organizational documents (and other pertinent documents) for any subsidiary entity such as a corporation or partnership which will be the nominal borrower and any intermediate subsidiary.

· If the Property title holder and the Borrower is a multi-asset REIT, then the REIT will be an acceptable Borrower.  In addition, the REIT's organizational documents must contain a statement of intent not to incur debt of more than 65 percent of the REIT's total market value.

· The REIT must be an equity type REIT that holds a majority of its assets in multifamily housing.  The REIT must not be involved in real estate development.

· The REIT must be in existence and sufficiently capitalized as of the date the Lender closes the Mortgage.

· Unless the Borrower can demonstrate that there will be adequate sources of funds available to pay the Property expenses, including required capital maintenance items, and debt service and still have funds sufficient to distribute required taxable income to the REIT's shareholders to maintain its REIT tax status, the Lender must require that the Borrower fully fund all Replacement Reserves required for the term of the Mortgage.  The availability of adequate funds should normally be ascertained on a property-by-property basis by comparing tax (not book) depreciation with loan amortization and capital expenditure requirements.
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