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Trust as Borrower Issues
For all trusts, the Lender must consider the following issues when determining whether a trust is an eligible Borrower:

· Does the trust property consist of a single asset?  If not, what other type of property is held in the trust and what other debts, obligations, or liens attach thereto?

· Will the cash flow be adequate both to meet all required Property expenses and debt service payments, as well as to make any distributions to trust beneficiaries that are either required by the trust instrument or deemed required by the trustee in its sole discretion?

· Is there on‑going professional management of the Property?  Does the trustee have the powers necessary to retain and pay for such management?  If the establishment of, or a change in management is required, does the trustee possess the requisite power under the trust instrument and applicable law to retain and change management? 

· Does the trustee possess the necessary powers and authority under the trust instrument and applicable law?  For example,

· Does the trustee have the power to retain and continue to operate the Property if it is the only trust asset?

· Does the trustee have the ability to act regarding a potential or existing environmental problem?  Does the trustee have the power to pay for any necessary studies, take any necessary action or follow the provisions of a plan indicated/required by any such study? 

· Does the trustee have the ability to authorize and pay for replacements and repairs, required insurance, etc.?

· Does the trustee have the power to enter into leases with residential and commercial tenants?

· Does the term of the trust extend beyond the loan term?  Is the trust instrument subject to revocation or modification?

· Are there parties other than the trustee who hold powers over the trust?  Are these individuals settlors or beneficiaries or both, or non‑beneficiaries holding a power granted by the settlor (e.g., a power of appointment)?  Could such powers affect the management of the trust (and therefore the trust property), or the ability of the Lender to reach the collateral upon default?

· Who are the trust beneficiaries?  Are there minor beneficiaries or other potential classes of beneficiaries (e.g., unborn beneficiaries) the interests of which might affect the ability of the Lender to reach the collateral upon default?

· Is the trust validly created and in full force and effect?

· Has the Lender and its counsel reviewed the trust documents and determined to the extent possible that it has all relevant documents?

· What is the situs of the trust?  Is it the same as the location of the real property securing the loan?

· Does the trustee have the power to mortgage the trust property and enter into all the Loan Documents?

· Who are the trustee(s) of the trust and do they have sufficient experience to operate the Property (either directly or by contract)?  Are the trustees individuals with interests in the trust, or individuals acting solely in a trustee capacity?  Is a financial institution acting as a trustee?

· Can the trust property be reached in the event of default? That is, in the event of default, is there any material impediment to the Lender's exercise of its remedies under the Note and the Security Instrument because of the trust structure?  Are there any limitations on the interest(s) of the beneficiary(ies) such that the entire collateral cannot be reached in the event of foreclosure?  Are there any liens, claims or encumbrances on any beneficial interests in the trust?

· Is title insurance obtainable assuring full title protection to the Lender, without exception for the trust structure?

· Is title to the Property vested in the trustee in accordance with the requirements of the jurisdiction?

· Have the appropriate parties signed the required documentation?  Are there particular forms or requirements for valid execution under state law?
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