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Asbestos Operations and Maintenance 

Agreement and Plan

This ASBESTOS OPERATIONS AND MAINTENANCE AGREEMENT AND PLAN (the "Agreement") is made this _____ day of ____________________, 20___, by _____________________________________________, a ______________________ ("Borrower"), and ________________________________________________________, a _______________________, its successors, transferees and assigns ("Lender").

RECITALS:

A.
This Agreement is being executed in connection with Lender making a mortgage loan to Borrower in the original principal amount of $_________________ (the "Loan").  The proceeds of the Loan will be used for the financing of a multifamily project known as ___________________________________________________________ and located in _________________County, __________ (together with the improvements located thereon, the "Property").


B.
The Loan is evidenced by a Multifamily Note (together with all Schedules, the "Note"), dated _________________, made by Borrower and is secured by, among other things, a Multifamily __________________ [Insert Mortgage, Deed of Trust, or Deed to Secure Debt], Assignment of Rents and Security Agreement (including any Exhibits, the "Security Instrument"), dated _____________________, granting a lien on the Property (the Note, Security Instrument, and other documents, including this Agreement, executed in connection with the Loan are collectively referred to as the "Loan Documents").


C.
Lender requires as a condition to the making of the Loan that Borrower develop, implement and carry out an operations and maintenance plan for the containment, or removal of asbestos-containing materials ("ACMs") on the Property ("O&M Plan").  The O&M Plan is attached as Exhibit A.


D.
Borrower acknowledges that the Property is currently, or may be in the future, subject to rules, regulations, laws, or ordinances governing the use or condition of ACMs in, on or around the Property (collectively, "Rules and Regulations").  


F.
Lender intends to sell, transfer and deliver the Note and assign the Security Instrument to Federal National Mortgage Association ("Fannie Mae").

AGREEMENT:

THEREFORE, in consideration of the mutual covenants in this Agreement and for other valuable consideration, the receipt and sufficiency of which are acknowledged, Borrower and Lender agree as follows:


1.
Borrower's Responsibility to Know All Rules and Regulations; No Duty of Lender.  Borrower acknowledges its responsibility to be aware of, and fully versed in, all Rules and Regulations in effect during the term of the Mortgage.  Borrower further acknowledges and agrees that Lender has no duty to provide Borrower with any information regarding the Rules and Regulations or any interpretation thereof.


2.
Borrower's Responsibility to Maintain the Property in Compliance.  Borrower agrees to maintain the Property in strict compliance with all Rules and Regulations.  Compliance includes the proper preparation and maintenance of all records, papers and forms required by the the Rules and Regulations, especially those necessary to demonstrate or document compliance therewith.


3.
Violation of this Agreement is Default under Loan Documents.  If Borrower is in default under this Agreement and that default remains uncured after any applicable cure period, Borrower also then will be in default under the Note, the Security Instrument, and the other Loan Documents.  In that event, the entire unpaid principal balance of the Note, accrued interest and any other sums due Lender under the Note, the Security Instrument, and other Loan Documents will become due and payable, at Lender's option.  If Lender exercises this option to accelerate, Lender will do so in accordance with the provisions of the Note and Security Instrument, and may invoke the remedies permitted by applicable law or provided in the Note or the Security Instrument.  Any amount disbursed or expended by Lender pursuant to or in connection with this Agreement or the Lead-Based Paint, with interest thereon, shall become additional indebtedness of the Borrower secured by the Security Instrument, as provided in the Security Instrument.


4.
Borrower's Other Obligations Not Impaired.  Nothing contained in this Agreement shall alter, impair or affect the obligations of Borrower, or relieve Borrower of any of its obligations, to make payments and to perform all of its other obligations required under the Loan Documents.


5.
Successors and Assigns Bound. This Agreement shall be binding upon Borrower and Lender and their respective successors and assigns, and shall insure to the benefit of and may be enforced by Lender and its successors, transferees and assigns.  Borrower shall not assign any of its rights and obligations under this Agreement without the prior written consent of Lender.


6.
Amendment and Waiver.  No amendment to this Agreement will be valid unless it is made in writing and executed by the parties to this Agreement.  No specific waiver or forbearance for any breach of any of the terms or this Agreement shall be considered as a general waiver of that or any other term of this Agreement.


7.
No Agency or Partnership.  Nothing contained in this Agreement shall constitute Lender as a joint venturer or partner with or agent of Borrower, or render Lender liable for any debts, obligations, acts, omissions, representations, or contracts of Borrower.


8.
Notices.  All notices given under this Agreement shall be given in the manner provided in the Security Instrument.  


9.
Environmental Obligations.  The Borrower's obligations under this Agreement are in addition to the Borrower's obligations, indemnifications and liabilities for environmental matters under the Security Instrument.


IN WITNESS WHEREOF, the Borrower and the Lender have executed this Agreement as of the date first above written.

[SIGNATURES OF BORROWER AND LENDER]

EXHIBITS

Exhibit A -- O&M PLAN

EXHIBIT A

ASBESTOS O & M PLAN

1.
The Borrower hereby agrees and represents that it will perform, or cause to be performed, all of the following requirements and conditions:

(A)
Borrower will remove any and all asbestos containing material (ACM) located within the Property which are required by Lender to be removed based upon a recommendation by an environmental engineer selected by Lender.  

(B)
Removal of any ACM shall be performed by a licensed contractor acceptable to Lender pursuant to an agreement to be entered into by and between Borrower and the licensed contractor (the "Asbestos Removal Contract").  The Asbestos Removal Contract shall provide for, among other things, the removal of all ACM and proper classification, packaging and transportation for disposal of asbestos waste.  All work to be performed by the licensed contractor pursuant to the Asbestos Removal Contract shall be bonded. 

(C)
Borrower shall deliver to Lender evidence of completion of the work contemplated in the Asbestos Removal Contract, which evidence may include an inspection and certification by Lender’s environmental engineer or such other party acceptable to Lender that no visible asbestos residue or airborne fibers in excess of acceptable levels are present within the Property following completion of the work.

2.
The Borrower agrees and represents that it will transport and dispose of, or will cause its licensed contractor to transport and dispose of, any and all hazardous and non‑hazardous material in accordance with applicable state and federal requirements.
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