
EXHIBIT B

MODIFICATION TO INSTRUMENTS

(MEZZ)

[DRAFTING NOTE:  FOR MEZZANINE FINANCING THAT FINANCES MODERATE REHABILITATION OR REPOSITIONING REHABILITATION, INCLUDE BRACKETED PROVISIONS]

The following modifications are made to the text of the Instrument that precedes this Exhibit:

1. The following terms, when used in the Instrument, shall have the following meanings:

"Bankruptcy Event" means any one or more of the following: (i) the commencement of a voluntary case under one or more of the Insolvency Laws by the Borrower; (ii) the acknowledgment in writing by the Borrower that it is unable to pay its debts generally as they mature; (iii) the making of a general assignment for the benefit of creditors by the Borrower; (iv) an involuntary case under one or more Insolvency Laws against the Borrower; (v) the appointment of a receiver, liquidator, custodian, sequestrator, trustee or other similar officer who exercises control over the Borrower or any substantial part of the assets of the Borrower provided that any proceeding or case under (iv) or (v) above is not dismissed within 90 days after filing.

"Borrower Affiliate" means, as to either Borrower or Key Principal, (i) any entity that directly or indirectly owns, controls, or holds with power to vote, 20 percent or more of the outstanding voting securities of Borrower or of Key Principal; (ii) any corporation 20 percent or more of whose outstanding voting securities are directly or indirectly owned, controlled or held with power to vote by Borrower or by Key Principal; (iii) any partner, shareholder or, if a limited liability company, member of Borrower or Key Principal; or (iv) any other entity that is related (to the third degree of consanguinity) by blood or marriage to Borrower or Key Principal.


"Insolvency Laws" means the United States Bankruptcy Code, 11 U.S.C. § 101, et seq., together with any other federal or state law affecting debtor and creditor rights or relating to the bankruptcy, insolvency, reorganization, arrangement, readjustment of debt, dissolution, liquidation or similar proceeding, as amended from time to time, to the extent applicable to the Borrower.


"Mezzanine Borrower" means ____________________________________.

"Mezzanine Lender" means the [For CI Mezz: The Community Investment Mezzanine Fund, a Delaware limited partnership; For DUS Plus: [INSERT DUS LENDER]; For DLA Mezz: [INSERT APPLICABLE DLA MEZZ AFFILIATE], and any successor and/or permitted subsequent holder of the Mezzanine Loan.


"Mezzanine Loan" the mezzanine loan to Mezzanine Borrower [financing the Rehabilitation] in the original principal amount of $________________ from the Mezzanine Lender.


"Mezzanine Loan Documents" means the documents evidencing and/or securing the Mezzanine Loan, which Mezzanine Loan Documents are subordinate in all respects to the Indebtedness and Loan Documents, and which may not be amended or modified without the prior written consent of Lender.


“Person” means an individual, an estate, a trust, a corporation, a partnership, a limited liability company or any other organization or entity (whether governmental or private).


["Rehabilitation" means the repairs, replacements or improvements to the Mortgaged Property financed by the Mezzanine Loan in accordance with the Rehabilitation Documents approved by Lender.]


["Rehabilitation Documents" the documents describing the Rehabilitation, including, without limitation, the plans and specifications, rehabilitation budget, rehabilitation and draw schedule, construction and/or rehabilitation contracts, and proforma financial statements (after completion of the Rehabilitation).]

2. The definition of “Transfer” in Section 1 is modified to replace the reference in (E)(i) to the “United States Bankruptcy Code” with “Insolvency Laws.”

3. Section 12(a) is modified to read as follows:


“(a)
If Borrower fails to perform any of its obligations under this Instrument or any other Loan Document, or if any action or proceeding (including a Bankruptcy Event) is commenced which purports to affect the Mortgaged Property, Lender's security or Lender's rights under this Instrument, including eminent domain, insolvency, code enforcement, civil or criminal forfeiture, enforcement of Hazardous Materials Laws, fraudulent conveyance or reorganizations or proceedings involving a bankrupt or decedent, then Lender at Lender's option may make such appearances, disburse such sums and take such actions as Lender reasonably deems necessary to perform such obligations of Borrower and to protect Lender's interest, including (1) payment of fees and out-of-pocket expenses of attorneys, accountants, inspectors and consultants, (2) entry upon the Mortgaged Property to make repairs or secure the Mortgaged Property, (3) procurement of the insurance required by Section 19, and (4) payment of amounts which Borrower has failed to pay under Sections 15 and 17.”

4. Section 14(b)(7) is modified to read as follows:

In accordance with Section 14(b)(7) of the Instrument, Lender hereby requires Borrower to furnish Lender a statement of income and expense for the Mortgaged Property for each quarter within 45 days after the end of such quarter.

5. Section 14 is modified by adding the following new subsection to the end thereof:

“(h)
Not later than sixty (60) days prior to the end of each calendar year, Borrower must submit to Lender a proposed annual budget for the following fiscal year, which sets forth, in sufficient detail, the Borrower's projection of gross receipts and expenses for such period (the "Annual Budget").  Each Annual Budget shall be for one calendar year. Unless otherwise expressly provided in the cash management agreement approved by Lender, Lender reserves the right to approve each Annual Budget (however, Borrower may operate the Mortgaged Property in accordance with the Annual Budget approved by the Mezzanine Lender in accordance with the Mezzanine Loan Documents until such time as Lender notifies Borrower otherwise).”
6. [Section 17 is modified by adding the following new subsection to the end thereof:


“(c)(1)
Notwithstanding anything to the contrary in this Section 17(a), Borrower may repair or alter the Mortgaged Property in connection with Rehabilitation which has been approved by Lender in advance and in accordance with the Rehabilitation Documents that have been approved by Lender.  


(2)
Borrower shall not permit the commencement of any work on the Property for Rehabilitation unless and until Lender has approved the Rehabilitation Documents.  Any change order of ten percent (10%) or more (on an aggregate basis), and any modification of any approved Rehabilitation Document must be approved by Lender.  After the commencement of the Rehabilitation and through and including completion thereof, upon Lender’s request, Borrower shall provide, or shall cause Mezzanine Borrower to provide, to Lender copies of all progress reports, draw requests (and supporting documentation) and any other documents and certificates as and when the same are required to be delivered by Mezzanine Borrower to the Mezzanine Lender under the Mezzanine Loan Documents (Borrower acknowledges that Lender is also entitled to receive directly from Mezzanine Lender any documents delivered, or submissions made, by Mezzanine Borrower to Mezzanine Lender under the Mezzanine Loan Documents).  

(3)
Borrower covenants and agrees that it shall cause Mezzanine Borrower to cause all work on the Mortgaged Property comprising the Rehabilitation to be completed in accordance with the Rehabilitation Documents and the Mezzanine Loan Documents (and Borrower covenants and agrees that neither of the foregoing shall be amended or modified by it, nor shall it permit the Mezzanine Borrower or any other party to so amend or modify). 

(4)
Borrower shall provide or cause to be provided worker's compensation insurance, builder's risk, and public liability insurance, together with any other insurance required by applicable law in connection with the Rehabilitation in addition to any insurance required hereunder or under the other Loan Documents, and that all such policies shall be issued by companies approved by Lender and in form and amount satisfactory to Lender (and all such policies which can be endorsed with standard mortgagee clauses making loss payable to Lender or its assigns shall be so endorsed), the originals of which Borrower shall deliver to Lender.  

(5)
On not less than a [monthly][quarterly] basis, Borrower shall provide Lender with either (i) a current search of title to the Property to a date not more than ten (10) days prior to submission to Lender, or (ii) an endorsement to the title insurance policy insuring Lender's interest in the Property which updates the effective date of the policy to a date not more than ten (10) days prior to the date the same was submitted to Lender, which search or title endorsement shows that no mechanic's or materialmen's liens or other liens (that have not been bonded off to Lender's satisfaction) have been placed against the Property since the date of recordation of this Instrument and that title to the Property is free and clear of all liens (other than the lien of this Instrument and any other liens previously approved in writing by the Lender, if any).


(6)
Lender or Lender's representatives (including an independent person such as an engineer, architect or inspector) may enter onto the Property during normal business hours (subject to the rights of tenants under their leases) to inspect the progress of the Rehabilitation and all materials being used in connection therewith, to examine all plans and shop drawings or other Rehabilitation Documents which are or may be kept at the Mortgaged Property, and to inspect all books, contracts, subcontracts and records of Borrower with respect to the Mortgaged Property.  Borrower agrees to cause, or cause Mezzanine Borrower to cause, all contractors and subcontractors to cooperate with Lender, Lender's representatives, and such other persons described above in connection with such inspections. ”]
7. Section 21(b) is modified to delete “and” at the end of Section 21(b)(5); delete the period at the end of Section 21(b)(6) and substitute “; and” therefor; and to add the following as a new Section 21(b)(7):


“(7) (A) a Transfer by pledge of either (i) all of any part of the ownership or equity interest in Borrower and held by Mezzanine Borrower to Mezzanine Lender as security for the Mezzanine Loan or (ii) any of the Mezzanine Borrower’s voting rights or control rights in Borrower to Mezzanine Lender; or (B) a subsequent Transfer resulting solely from Mezzanine Lender’s exercise of its remedies with respect to such pledge in accordance with the provisions of the Mezzanine Loan Documents,  which Mezzanine Loan Documents are subordinate in all respects to the Indebtedness and Loan Documents.”

8. Section 22 is modified to delete “and” at the end of Section 22(h); delete the period at the end of Section 22(i) and substitute “; and” therefor; and to add the following as a new Section 22(j):


“(j)
the occurrence of a Bankruptcy Event.”
9. A new Section 47 is added to the Instrument which reads as follows:


“47.
Mezzanine Loan Provisions.

(a) Without the Lender's prior written consent and unless expressly permitted under this Instrument, Borrower shall not permit Mezzanine Borrower or any Borrower Affiliate to take any action to collect, set off against or otherwise enforce any part of any obligations of Borrower to Mezzanine Borrower or any Key Principal, or pay any distributions to Mezzanine Borrower or any Borrower Affiliate or give any collateral of any nature to Mezzanine Borrower. Notwithstanding the foregoing, and provided that cash flow distributions are not otherwise prohibited by the Loan Documents or applicable law, prior to the occurrence of an Event of Default, Borrower may make cash flow distributions to Mezzanine Borrower to the extent that such cash flow distribution is in excess of the sum of (x) amounts required from time to time to pay the Indebtedness timely and any and all other indebtedness, obligations and liabilities of Borrower and operating costs and expenses of the Mortgaged Property, and (y) Impositions.  If an Event of Default has occurred and is continuing, Borrower shall not make cash flow distributions to the Mezzanine Borrower, any Borrower Affiliate or any Key Principal until such Event of Default has been cured as provided under the Loan Documents or waived by Lender, in writing.  

(b) Except as expressly permitted under this Instrument, Borrower shall not  make any payments (whether in cash or other property and whether received directly, indirectly or by set-off, counterclaim or otherwise) to Mezzanine Lender on account of the Mezzanine Loan or whether derived from the Mortgaged Property or elsewhere. 

(c) Borrower acknowledges and agrees that in the event of a casualty to the buildings or improvements constructed on any portion of the Mortgaged Property or a Condemnation, Lender shall have a first and prior interest in and to any payments, awards, proceeds, distributions, or consideration arising from any such event (the “Award”) in accordance with Sections 19 and 20, respectively, of this Instrument.  If, however, the Award is in excess of the Indebtedness and either the Indebtedness has been paid in full or Borrower is entitled to a remittance under the Loan Documents, other than to restore the Mortgaged Property, such excess portion of the Award to be remitted to Borrower shall, to the extent permitted under this Instrument, be paid to or at the direction of Mezzanine Lender. If other Persons have claimed the right to such Award or portions of such Award, Lender shall only be required to provide notice to Mezzanine Lender of such excess Award and of any other claims being made thereto.  If there are any competing claims to the excess Award, Lender shall continue to hold the funds until Lender receives an agreement signed by all Persons making a claim to the excess Award or a final order of a court of competent jurisdiction directing Lender as to how and to which Person(s) the excess Award is to be distributed.  Notwithstanding the foregoing, in the event of a casualty or Condemnation, Lender shall release the Award to Borrower if and to the extent required by this Instrument in order to repair and restore the Mortgaged Property.  

(d) Borrower acknowledges that Mezzanine Lender has subordinated and made junior the Mezzanine Loan, the Mezzanine Loan Documents and the liens and security interests created thereby, and all rights, remedies, terms and covenants contained therein to (i) the Indebtedness, (ii) the liens and security interests created by the Loan Documents, and (iii) all of the terms, covenants, conditions, rights and remedies contained in the Loan Documents.  Borrower covenants that it shall not grant, and no Borrower Affiliate shall consent to the granting of, any liens or encumbrances on the Mortaged Property or any of the other collateral securing the Indebtedness or any other assets of Borrower to secure the Mezzanine Loan.  

(e) Borrower agrees that each and every Mezzanine Loan Document (including guarantees) of the Mezzanine Loan, whether presently existing or arising in the future, delivered by the Mezzanine Borrower or the Key Principal to the Mezzanine Lender shall contain a provision to the effect that the indebtedness evidenced and secured by such Mezzanine Loan Documents is subordinated to the Indebtedness.
10. A new Section 48 is added to the Instrument, which reads as follows:

“48.
Cash Management Agreement.


At the request of Lender, Borrower shall execute a cash management, and security agreement (a “Cash Management Agreement”) prepared by Lender pursuant to which (i) all Rents shall be deposited by Borrower into an account established, owned and controlled by Lender or its agent, (ii) all Rents shall be deposited and funds distributed in accordance with the Cash Management Agreement, (iii) Lender is permitted to terminate distributions of amounts otherwise distributable to Borrower upon the occurrence and continuation of an Event of Default, and (iv) Borrower shall not grant any security interest or other rights in the Rents or other funds deposited in the central account to any person other than Lender.”

11. A new Section 49 is added to the Instrument, which reads as follows:

“49.
Acknowledgment and Waiver Concerning Dual Interest.


Borrower acknowledges and understands that Fannie Mae may be both the holder of the loan secured by this Instrument and, by virtue of its ownership interest in the Mezzanine Lender, the beneficial holder of the Mezzanine Loan. Borrower acknowledges and agrees that Fannie Mae may, (i) in its capacity as beneficial holder of the Mezzanine Loan, take any and all action that it, in its sole discretion, determines to be advisable in connection with the Mezzanine Loan (including but not limited to assignment, collection, enforcement, foreclosure on the ownership interest in Borrower pledged to the Mezzanine Lender by Mezzanine Borrower, attachment or other monetization of the Mezzanine Loan) with or without regard to the loan secured by this Instrument and (ii) in its capacity as holder of the loan secured by this Instrument, take any and all action that it, in its sole discretion, determines to be advisable in connection with the loan secured by this Instrument (including but not limited to assignment, collection, enforcement, foreclosure of the lien of this Instrument, attachment or other monetization of the loan secured by this Instrument) with or without regard to the Mezzanine Loan.    Fannie Mae shall have no liability to Borrower hereunder or under any other Loan Document as a result of such dual interests and Borrower, by its execution of this Instrument and the other Loan Documents, and in consideration of the loan secured by this Instrument (which is separate from the consideration received by Mezzanine Borrower from Mezzanine Lender with respect to the Mezzanine Loan), waives any claim that (i) any action taken by Fannie Mae, in its capacity as holder of the loan secured by this Instrument, is limited in any way by Fannie Mae’s interest in the Mezzanine Loan and (ii) any action taken by Fannie Mae, in its capacity as beneficial holder of the Mezzanine Loan, is limited in any way by Fannie Mae’s interest in the the loan secured by this Instrument.  Borrower further acknowledges that the consideration received by Fannie Mae with respect to the purchase of the loan secured by this Instrument is separate and distinct, and calculated differently from the consideration received by Fannie Mae in connection with the Mezzanine Loan as a result of its ownership interest in the Mezzanine Lender.”

	_____________________

	Borrower Initials
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