
DUS CASH EARLY RATE LOCK BORROWER CERTIFICATION

(Full Underwriting Prior to Rate Lock)PRIVATE 

	Property Name:
	

	Address:
	

	Rate Lock Loan Amount:
	

	Borrower Name:
	

	Key Principal(s):
	

	Lender:
	


The undersigned Borrower is entering into a commitment (the "Loan Commitment") with the Lender, specified above regarding a loan (the "Loan"), in the above-referenced amount (“Rate Lock Loan Amount”) to be made by the Lender to the Borrower and secured by a first lien on the property, described above (the "Property").  The Lender is entering into a commitment (the "DUS ERL Commitment") to sell the Loan to Fannie Mae pursuant to Fannie Mae's DUS requirements following the Lender’s full underwriting of the Loan. 

The DUS ERL Commitment entered into between Fannie Mae and the Lender has allowed the Borrower to lock the interest rate for the Loan in the Loan Commitment and delay the delivery of the Loan to Fannie Mae until the date referenced in the DUS ERL Commitment (the “DUS ERL Commitment Expiration Date”).   The Borrower agrees that it is obligated to deliver the Loan to the Lender on or prior to _____________________ (the “Loan Commitment Expiration Date”).  Borrower and Key Principal(s) acknowledge that by rate locking the Loan, Borrower is causing Fannie Mae to take a position in the financial markets in reliance on the delivery of the Loan in accordance with the Lender’s DUS ERL Commitment with Fannie Mae.  Failure of the Borrower to close the Loan in accordance with the Loan Commitment will cause Fannie Mae to incur economic damages.
It is a condition of the Loan Commitment and the DUS ERL Commitment that the Borrower and its Key Principal(s) execute this Certification.  Therefore, in order to induce the Lender to make the Loan and to enter into the Loan Commitment and to induce Fannie Mae to enter into the DUS ERL Commitment with the Lender, each of the undersigned hereby certifies and agrees as follows:

1. Representations and Warranties.  Borrower and Key Principal(s) represent and warrant that all of the following statements are true, complete, and correct in all material respect:

a. No part of the Property has been taken in condemnation or other like proceeding, nor is any such proceeding pending or known to be contemplated (except as otherwise noted on Exhibit A).

b. The Borrower and the Property are in compliance with all provisions of all zoning, subdivision, environmental protection, disability accommodation, land use, fire and building code, and occupational safety and health act rules, regulations, and statutes to which they are subject, and all licenses, permits, and approvals necessary for the ownership of the Borrower's Property and the conduct of its business have been obtained (except as otherwise noted on Exhibit A).
c. The Borrower is the legal and equitable owner of the Property (or will be so at the time of Loan Closing) and there are no recorded or unrecorded leases, easements, deed restrictions, covenants, conditions, or restrictions, or other agreements, that could affect the marketability of title to the Property or the Borrower's right to occupy and operate the Property.  The Property has all reciprocal use agreements in place necessary to use and operate the Property as represented to the Lender, and the Lender will have the benefit of all such agreements (in such form as the Lender shall request) at Loan closing (except as otherwise noted on Exhibit A).
d. Each of the undersigned have reviewed the forms of all Loan Documents that the Lender will use to consummate the Loan, and each of the undersigned will accept and execute, or will cause to be accepted and executed, such documents in the form reviewed.  (Subject to any subsequent changes required to comply with applicable law.)

 [For DUS ERL Commitments shorter than 6-Months]

2. Events of Default.  Each of the undersigned agrees that the Borrower will be in breach of the Loan Commitment and that the Lender will be entitled to terminate the Loan Commitment at any time upon the occurrence of any of the following:

a. The Borrower fails to deliver the Loan in accordance with the terms of the Loan Commitment;

b. The Borrower otherwise elects not to honor the terms of the Loan Commitment, or fails to perform its obligations under the Loan Commitment;

c. Any representation, warranty, statement, certificate or other data and information provided by the Borrower to the Lender, including but not limited to the statements made in this Certification, is materially false or misleading as of the date given.
If the Loan is not delivered as a result of any one or more of the events of default described above, then the Borrower and Key Principal(s), jointly and severally, shall be liable for such failure to close the Loan transaction in an amount equal to the Default Fee defined in Exhibit B. 

[For DUS ERL Commitments equal to 6-Months or longer]

2
Delivery Test.  The Borrower acknowledges that delivery of the Loan will be subject to a cash rental collections test at the time of delivery (the ‘Delivery Test’) in order to confirm that the Property continues to support the underwritten Rate Lock Loan Amount.  The Lender will confirm that the annualized average of the Property’s actual cash rental collections for the three month period immediately preceding the delivery of the Loan is equal to or greater than $_______________, the existing cash collections at the time of underwriting that were used to determine the Rate Lock Loan Amount.  Actual cash rental collections will be adjusted to exclude prepaid rents, fees, other income and security deposits.

If the Property’s actual cash rental collections are lower than the amount noted above, the Lender may but is not obligated to reduce the Rate Lock Loan Amount by the amount necessary to induce the Lender to accept delivery of the Loan.  The Lender is not required to accept delivery of the Loan if the Property’s actual cash rental collections are lower than $_______________.  

If the Loan Commitment is terminated or reduced as a result of the failure to meet the Delivery Test described above, then the Borrower and Key Principal(s), jointly and severally, shall be liable in an amount equal to the Pair-Off Fee defined in Exhibit C for (i) any reduction in excess of 5% of the Rate Lock Loan Amount, or (ii) the failure to close the Loan transaction.

3. Events of Default.    Each of the undersigned agrees that the Borrower will be in breach of the Loan Commitment and that the Lender will be entitled to terminate the Loan Commitment at any time upon the occurrence of any of the following:

a. The Borrower fails to deliver the Loan in accordance with the terms of the Loan Commitment for any reason, other than the Delivery Test described above;

b. The Borrower otherwise elects not to honor the terms of the Loan Commitment, or fails to perform its obligations under the Loan Commitment;

c. Any representation, warranty, statement, certificate or other data and information provided by the Borrower to the Lender, including but not limited to the statements made in this Certification, is materially false or misleading as of the date given.
If the Loan is not delivered as a result of any one or more of the events of default described above, then the Borrower and Key Principal(s), jointly and severally, shall be liable for such failure to close the Loan transaction in an amount equal to the Default Fee defined in Exhibit B. 

[For all DUS ERL Commitments]
At Fannie Mae's election, the Lender may be required to assign to Fannie Mae any claims the Lender may have against the Borrower and or the Key Principal(s) relating to the Borrower's failure to close the Loan, and, in such respect, Fannie Mae will be deemed to be a third party beneficiary.
The undersigned acknowledges that the Lender and Fannie Mae are relying upon the truth and accuracy of all representations made in this Certification and all representations, warranties, statements, certificates and other information furnished to the Lender in connection with the issuance of this Loan Commitment.

This Certification is executed by the undersigned parties as of the ____ day of ______, 20__.

	
	Borrower:

	
	

	Tax ID No.:




	








	
	By:







Name:







Title:








	
	

	
	Key Principal(s):

Name:









Exhibit A

Exceptions to Representations and Warranties

Exhibit B

Default Fee

The "Default Fee" is the greater of 

(1)
2% of the Rate Lock Loan Amount; or 

(2)
an amount calculated by multiplying:

· the difference between (i) the Note Rate for the Loan in the DUS ERL Commitment and (ii) the Yield Rate (as defined below) on the DUS ERL Commitment Expiration Date or, if terminated prior to the DUS ERL Commitment Expiration Date, the last day of the calendar month in which the DUS ERL Commitment is terminated; TIMES

· the Rate Lock Loan Amount; TIMES

· a present value factor, calculated using the following formula:

1 - (1+r)-n/12
r

· where:

r
 =
the Yield Rate; and

n
 =
the number of months in the Yield Maintenance Period Term of the Loan in the DUS ERL Commitment.
As used herein, the “Yield Rate” means the yield calculated by interpolating the yields for the immediately shorter and longer term U.S. “Treasury constant maturities” (as reported in the Federal Reserve Statistical Release H.15 Selected Interest Rates (the "Fed Release") under the heading "U.S. government securities") closest to the Yield Maintenance Period Term of the Loan in the DUS ERL Commitment, as follows (rounded to three decimal places): 
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a =
the yield for the longer U.S. Treasury constant maturity

b =
the yield for the shorter U.S. Treasury constant maturity

x =
the term of the longer U.S. Treasury constant maturity

y =
the term of the shorter U.S. Treasury constant maturity

z =
“n” (as defined in the present value factor calculation above) divided by 12.

Notwithstanding any provision to the contrary, if “z” equals a term reported under the U.S. “Treasury constant maturities” subheading in the Fed Release, the yield for such term shall be used, and interpolation shall not be necessary.  If publication of the Fed Release is discontinued by the Federal Reserve Board, Lender shall determine the Yield Rate from another source selected by Lender.  Any determination of the Yield Rate by Lender will be binding absent manifest error.
Exhibit C

Pair-Off Fee
The "Pair-Off Fee" is the greater of 

(1)
2% of the Rate Lock Loan Amount; or 

(2)
an amount calculated by multiplying:

· the difference between (i) the Note Rate in the DUS ERL Commitment less the Guaranty Fee and Servicing Fee (the “Required Net Coupon Rate”) and (ii) the Required Net Coupon Rate offered for purchase by Fannie Mae for an immediate funding loan with the same terms as the Loan in the DUS ERL Commitment on the DUS ERL Commitment Expiration Date or, if terminated prior to the DUS ERL Commitment Expiration Date, the last day of the calendar month in which the DUS ERL Commitment is terminated; TIMES

· the Rate Lock Loan Amount; TIMES

· a present value factor, calculated using the following formula:

1 - (1+r)-n/12
r

· where:

r
 =
the Required Net Coupon Rate used in (ii) above; and

n
 =
the number of months in the Yield Maintenance Period Term of the Loan in the DUS ERL Commitment.

In the event of a partial reduction to the Rate Lock Loan Amount, the Pair-Off Fee that is due will be determined based on the amount of the reduction that exceeds 5% of the rate lock Rate Lock Loan Amount.  No Pair-Off Fee is due on a reduction to the Rate Lock Loan Amount that does not exceed 5% of the rate lock Rate Lock Loan Amount.
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