MODIFICATION TO MULTIFAMILY MORTGAGE,

ASSIGNMENT OF RENTS AND SECURITY AGREEMENT

AND

SPREADER AGREEMENT

(DUS ERL Choice Refinance Commitment)


THIS MODIFICATION TO MULTIFAMILY DEED OF TRUST/ MORTGAGE/DEED TO SECURE DEBT, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT AND SPREADER AGREEMENT (as amended, modified or supplemented from time to time, the "Agreement") is made, entered into and dated as of ___________, between ___________________________________________________________________, a ___________________________________________________ organized and existing under the laws of _________________________________________________________, whose address is _______________________________________________________________ ("Borrower"), [___________________________________________________________________, as trustee ("Trustee"), for the benefit of], and FANNIE MAE, a corporation organized and existing under the laws of the United States, whose address is c/o ________________________________, as beneficiary ("Lender").

WITNESSETH:

WHEREAS, the Lender is the owner and holder of a certain Multifamily Note, dated as of ____________________, evidencing a loan in the original principal amount of $_________________ (the “Loan”), payable to __________________________________ or order (the “Prior Lender” or “Servicer”), which Multifamily Note was assigned by Prior Lender to Lender (said Multifamily Note, as may have been heretofore modified and amended, is hereinafter referred to as the “Note”); and

WHEREAS, the Note is secured by a Multifamily Deed of Trust/Mortgage/Deed to Secure Debt, Assignment of Rents, Security Agreement and Fixture Filing (hereinafter referred to as the “Security Instrument”) made by the Borrower for the benefit of the Prior Lender, dated as of ___________________, and recorded ___________________, as instrument number _________________, in Book __________ and Page _________________, in the records of the county recorder of ___________________ County, _________________, encumbering the land and improvements more particularly described in Exhibit “A” attached hereto and to said Mortgagee (the “Property”), and

WHEREAS, the Security Instrument was assigned to Lender by an Assignment of Deed of Trust/Mortgage/Deed to Secure Debt dated as of as of ___________________, and recorded ___________________, as instrument number _________________, in Book __________ and Page _________________, in the records of the county recorder of ___________________ County, _________________ (the “Assignment”); and

WHEREAS, the Borrower is lawfully seized and possessed of fee simple/leasehold title to the real property described in the Security Instrument; and

WHEREAS, amounts due under the Note remain an obligation of the Borrower; and


[WHEREAS, pursuant to the Acknowledgment and Agreement of Key Principal to Personal Liability for Exceptions to Non-Recourse Liability/Exceptions to Non-Recourse Guaranty dated of even date with the Note (as modified, supplemented or amended from time to time, the "Guaranty"), the Key Principal (whether one or more) has guaranteed certain obligations of the Borrower under the Loan Documents; and]


WHEREAS, the Borrower is entering into a commitment (the "Refinance Loan Commitment") with Prior Lender to refinance the Loan (the “Refinance Loan”), which Refinance Loan will be made by the Prior Lender to the Borrower and will be secured by a first lien on the Property; and


WHEREAS, in connection with entering into the Refinance Loan Commitment, the Borrower is obligated to deliver to the Prior Lender an up-front good faith deposit upon the Prior Lender’s issuance of a Refinance Loan Commitment (the “Good Faith Deposit”); and
WHEREAS, the Prior Lender is entering into a mandatory commitment with the Lender (the "DUS ERL Commitment") to sell the Refinance Loan to Lender, which DUS ERL Commitment has enabled the Borrower to lock the interest rate on the Refinance Loan; and


WHEREAS, in connection with the Refinance Loan Commitment, the Borrower has requested that it be permitted not to fund the Good Faith Deposit and, in lieu thereof, to have its obligation to fund the Good Faith Deposit secured by spreading the lien of the Security Instrument; and
WHEREAS, also in connection with the Refinance Loan Commitment and the DUS ERL Commitment, simultaneously with executing this Agreement, the Borrower [and Key Principal] is/are executing a DUS Cash Extended Rate Lock Borrower Certification (the “Borrower’s Certificate”) (i) acknowledging its/their obligations to the Prior Lender under the DUS ERL Commitment (as such term is defined in the Borrower’s Certificate”), and (ii) agreeing to pay damages to the Lender for failure to meet such obligations (collectively, the “ERL Obligations”); and

WHEREAS, the Borrower [and Key Principal] has/have agreed to execute, acknowledge and deliver this Agreement to spread the lien of the Security Instrument to secure (i) the Borrower’s obligation to fund the Good Faith Deposit and (ii) the ERL Obligations (collectively, the “Additional Obligations”); and


NOW THEREFORE, effective as of the date hereof and for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and FOR THE PURPOSE OF SECURING the Additional Obligations, the Borrower [and Key Principal] hereby agree[s] as follows:


1.
Spreader of Lien to Additional Obligations.  The Borrower does hereby irrevocably spread the lien of the Security Instrument to, and grants, bargains, sells, conveys, mortgages, assigns, transfers, pledges, grants a security interest in an sets over, upon each of the same terms and conditions as set forth in the Security Instrument unto Lender, to secure the Additional Obligations, including the payment of damages to the Lender for failure to deliver the Refinance Loan in accordance with the Refinance Loan Commitment.  Notwithstanding any provisions of the Security Instrument, this Agreement, or any other Loan Document to the contrary, it is understood and agreed that the Additional Obligations secured through spreading of the lien of the Security Instrument are and shall be subordinate in all respects to the payment of the Indebtedness (as such term is defined in the Security Instrument).

2.
Representations and Warranties.  The Borrower hereby confirms that except as previously disclosed to the Lender in writing:  (i) the representations and warranties set forth in the Security Instrument are true and correct as of the date hereof, (ii) no Event of Default (as defined in the Security Instrument) exists as of the date hereof, and (iii) all things necessary to make this Agreement the legal, valid, and binding obligation of the Borrower, including all proper corporate action on the part of the sole general partner of the Borrower, have been done and performed.


3.
Confirmation of Security Instrument.  Except as herein provided, the terms of the Security Instrument shall remain in full force and effect and shall not be deemed modified.  The Security Instrument, as modified hereby, continues to secure the obligation of the Borrower under the Loan Documents with the same lien priority as immediately prior to the execution and recordation hereof.  This Agreement shall be governed by and construed in accordance with the laws of the jurisdiction in which the Property is located.


4.
Ratification of Guaranty.  The Key Principal executes this Agreement to evidence his/her consent to the terms hereof.  The terms and provisions of the Guaranty are hereby ratified and confirmed and remain in full force and effect.  The Guaranty continues to secure the obligations of the Borrower under the Loan Documents.


IN WITNESS WHEREOF, Borrower and Key Principal have executed this Agreement, as of the day and year first written above.
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