 SEQ CHAPTER \h \r 1MEDICAID TRANSITION RESERVE AND SECURITY AGREEMENT

THIS MEDICAID TRANSITION RESERVE AND SECURITY AGREEMENT (“this Agreement”) is made as of the 
 day of 

, 20
 by_________________, a[n] 





 (“Borrower”), and _______________________, a[n] 





, and its transferees and assigns (“Lender”).

RECITALS

A.
This Agreement is being executed in connection with a mortgage loan to Borrower in the original principal amount of $_______________ (the “Loan”) made by Lender.  The proceeds of the Loan will be used to finance Borrower's [refinance] [acquisition] of a 

-unit multifamily housing facility located in the City of  
           ,    


, and known as 



 Apartments (the “Project”).

B.
The Loan is evidenced by a Multifamily Note (including any addenda, the “Note”), dated as of 



, 20
, from Borrower to Lender and is secured by, among other things, a Multifamily [Mortgage][Deed of Trust][Deed to Secure Debt], Assignment of Rents and Security Agreement (including any modifications, the “Instrument”), dated the date of this Agreement, granting to Lender a first lien on the Project.  The Note, Instrument, this Agreement and all other documents executed in connection with the Loan are collectively referred to as the “Loan Documents.”

C. Borrower has a contract ("Medicaid Contract") to receive governmental reimbursement under a State-administered Medicaid assisted living waiver program ("Waiver Program") authorized by the Center for Medicare and Medicaid Services (“CMS”).

D. In order to mitigate the risk associated with withholding, termination or delay in the receipt of any funding under the Waiver Program prior to the maturity date of the Loan, Borrower has agreed to deposit with Lender the Deposit (as defined below) as additional collateral for the Loan in accordance with the terms of this Agreement.  The Deposit will provide Lender with a contingent source of funding, among things, operating deficits at the Project.

AGREEMENT

NOW, THEREFORE, in consideration of the above and the mutual promises contained in this Agreement and for other valuable consideration, including Lender’s making the Loan to Borrower, the receipt and sufficiency of which are acknowledged, Borrower and Lender agree as follows:

1.
Deposit to Medicaid Transition Reserve.

(a)
Deposit.  Upon execution of this Agreement, Borrower shall deposit with Lender the sum of $


 (the “Deposit”).


(b)
Interest-Bearing Account.  Lender shall hold the Deposit in an interest-bearing account (the “Medicaid Transition Reserve”) which meets the standards for custodial accounts as required by Lender from time to time.  (The Deposit, and all other funds from time to time in the Medicaid Transition Reserve are collectively referred to as the “Medicaid Transition Reserve Funds”.)  Lender or a designated representative of Lender shall have the sole right to make withdrawals from such account.  All interest earned on funds in the Medicaid Transition Reserve shall be added to and become part of the Medicaid Transition Reserve.  Lender shall not be responsible for any losses resulting from the investment of the Medicaid Transition Reserve or for obtaining any specific level or percentage of earnings on such investment.

(c)
Review of Funding Requirement.  If (i) an assumption of the Loan; (ii) a transfer of ownership interests in Borrower; or (iii) the replacement or renewal of the Medicaid Contract with another Medicaid contract (individually and collectively, the “Action”) shall occur or be contemplated, which Action requires the prior written consent of Lender, Lender may review the amount of the Medicaid Transition Reserve as a condition to Lender’s consent to such Action and may require Borrower to deposit such additional sums as Lender determines necessary in its sole discretion.

(d)
Replenishment.  Upon determination by Lender that the balance in the Medicaid Transition Reserve is insufficient following a disbursement by Lender pursuant to Section 3(b) below, upon Lender’s notice to Borrower, Borrower shall deposit an additional sum with Lender, as determined by Lender.

2.
Additional Security.  Borrower assigns to Lender all of Borrower’s right, title and interest in the Medicaid Transition Reserve Funds and the Medicaid Transition Reserve as additional security for all of Borrower’s obligations under the Loan Documents; provided, however, Lender shall have the right to make disbursements from the Medicaid Transition Reserve in accordance with the terms of this Agreement.

3.
Maintenance of and Disbursements from Medicaid Transition Reserve.


(a)
Period During Which Borrower Must Maintain Medicaid Transition Reserve.  Borrower must maintain the Medicaid Transition Reserve until the earliest of (i) payment in full of all sums secured by the Instrument and release by Lender of the lien of the Instrument; (ii) satisfaction of all of the conditions set forth in Section 4 for release of the Medicaid Transition Reserve Funds to Borrower, as determined by Lender; or (iii) the date that Lender has disbursed all of the Medicaid Transition Reserve Funds as permitted by this Agreement, subject to Borrower’s obligation to replenish the Medicaid Transition Reserve in accordance with Section 1(d) of this Agreement.


(b)
Disbursements From Medicaid Transition Reserve.  Upon written request from Borrower, Lender shall have the sole and absolute right, but not the obligation, to disburse amounts from the Medicaid Transition Reserve to (i) pay, or avoid the accrual of, operating deficits at the Project or for any other purpose that Lender deems to be necessary or desirable to assist the Project, (ii) prevent or cure either a default or an Event of Default under the Loan Documents, or (iii) reimburse Lender for costs, expenses, loss or damage incurred, or advances made, in connection with the Loan.

4.
Termination and Release of Medicaid Transition Reserve Fund.

(a)
Termination of Medicaid Transition Reserve.  Lender shall release the Medicaid Transition Reserve Funds (less all amounts which may have been applied by Lender pursuant to the terms of this Agreement) to Borrower, and this Agreement shall be deemed terminated, upon the earlier of (i) 10 days after the date on which Lender releases the lien of the Instrument following payment in full of all amounts secured by the Instrument, or (ii) the satisfaction of all of the conditions for release of the Medicaid Transition Reserve Funds pursuant to Section 4(b) below, as determined by Lender.

(b)
Request for Release of Medicaid Transition Reserve Funds.  Subject to Section 5 of this Agreement, upon written request from Borrower and satisfaction of the requirements set forth in this Section 4, Lender shall release to Borrower all Medicaid Transition Reserve Funds.  Any such request shall include (i) Borrower’s financial statement that complies with Section 4(f) below, and (ii) a certified rent roll no earlier than the last month of the income period reviewed (which rent roll may require updating during the determination process in order for it to remain current within one (1) month).  Notwithstanding the preceding, in no event shall Lender be obligated to disburse funds from the Medicaid Transition Reserve if a default or Event of Default exists under any of the Loan Documents.

(c)
Calculation of Debt Service Coverage Ratio.  Subject to Borrower’s satisfaction of the other requirements set forth in this Section 4, Lender shall release the Medicaid Transition Reserve Funds to Borrower at such time as the Project achieves a minimum debt service coverage ratio of at least 1.45 to 1.00 for the immediately preceding twelve (12) month period (calculated in the manner described in this Section 4(c)).  Lender shall calculate the debt service coverage ratio (the “DSCR”) as follows:




(i)
Lender shall use the actual annual effective gross income from the Project as shown on the financial statement for the Statement Period (as defined below), as reduced by Lender to exclude any unusual income (e.g., temporary or nonrecurring income) and to include only income consistent with the type of income included in Lender's original underwriting of the Loan (i.e., disallowing any type of income not permitted in the original underwriting).  The "Statement Period" is the 12-month period shown on the most recent financial statement submitted by Borrower to Lender pursuant to this Section 4.




(ii)
Lender shall determine the adjusted net income by deducting from the income amount determined in Section 4(c)(i), (A) the amount of annual expenses that Lender used in the original underwriting of the Project (including as an expense the deposits to a replacement reserve or, if no deposits are required to be made, the allowance for replacement), as set forth in Exhibit A to this Agreement, and (B) all income attributable to residential units occupied by residents that receive reimbursements under Medicaid, adjusted by Lender to (1) trend the expenses from the period covered by the original underwriting to the end of the Statement Period, and (2) reflect the stabilized operations of the Project, as determined by Lender in its discretion.  Lender shall consider, among other information, the actual annual expenses shown on the financial statement for the Statement Period and the items identified in Section 4(d) below.  Lender shall not consider atypical, nonrecurring expenses as indicative of stabilized operations.  Any expense adjustment as determined by Lender may result in a line item which may be more or less than the actual annual expense for that line item for that Statement Period.




(iii)
Lender shall divide the adjusted net income amount calculated in Section 4(c)(ii) by the annual principal and interest payments calculated at the interest rate stated in the Note if a fixed rate loan or at the underwritten interest rate if an adjustable rate loan.



(d)
Determination by Lender.  In addition to the calculation of the DSCR pursuant to Section 4(c) above, Lender's decision to release the Medicaid Transition Reserve shall be subject to a satisfactory review by Lender of the following:  (i) the certified rent roll; (ii) a physical inspection of the Project; (iii) the general management and operations of the Project; and (iv) such other information, due diligence or inspections that Lender shall require in order to determine or verify income, expenses, vacancies, collection loss and concession information.  Borrower shall cooperate with Lender and shall supply all financial and other information required by Lender for Lender to make its determination under this Section 4.



(e)
Default Under Loan Documents.  Notwithstanding any provision in this Agreement to the contrary, Borrower shall not be permitted to request a release of the Medicaid Transition Reserve Funds, if a default or Event of Default has occurred under any of the Loan Documents at any time during the applicable Statement Period, or during the period between the end of the Statement Period and the date of Lender's determination under Sections 4(c) and (d) regardless of whether such default or Event of Default was cured.



(f)
Financial Statements.  Any financial statement to be delivered by Borrower to Lender pursuant to this Agreement shall be for a period of 12 consecutive months (i) prepared in a manner consistent with the annual financial statements (if any) previously delivered by Borrower and in accordance with generally accepted accounting principles ("GAAP"), and (ii) delivered to Lender no later than 120 days after the end of the Statement Period.  If Borrower owns any asset other than the Project (including all accounts and assets related to the Project as part of the Project), the financial statement also must provide separate data with respect to the Project.



(g)
Payment of Fees, Costs and Expenses.  No release of the Medicaid Transition Reserve Funds shall be permitted under this Agreement unless Borrower has paid all fees, costs and expenses then due and payable under this Agreement.



(h)
Lender's Discretion.  Borrower agrees that Lender may use its discretion in making its determination as to any matters set forth in this Section 4 or in determining any of the adjustments to income or expenses to be made in making the calculations described in this Section 4, and that all determinations and calculations in this Section 4 necessarily involve Lender's use of Lender's business judgment.

5. Termination of Medicaid Payments.  If the State of ______________ or any agency thereof discontinues Medicaid payments with respect to the Project, or if Medicaid payments with respect to the Project are otherwise terminated or reduced, then (i) Borrower shall immediately lose all rights to receive disbursements from the Medicaid Transition Reserve and (ii) Lender, in its sole and absolute discretion, may use Medicaid Transition Reserve Funds, from time to time, to pay (A) operating costs and expenses related to the Project, and/or (B) principal, interest and other amounts due under the Note.  Borrower shall notify Lender immediately if Borrower receives notice or otherwise learns that Medicaid payments with respect to the Project will be reduced or terminated.

6.
Default Under this Agreement.  Borrower shall be in default under this Agreement if it fails to comply with any provision of this Agreement within the time period specified in such provision.  Borrower understands that a default under this Agreement shall be deemed to be an Event of Default under the terms of the Note, the Instrument and the other Loan Documents, and that in addition to the remedies specified in this Agreement, Lender shall be able to exercise all of its rights and remedies under the Note, the Instrument and the other Loan Documents.


7.
Application of Medicaid Transition Reserve Upon Default.

(a)
Lender’s Discretion.  Upon the occurrence of a default or an Event of Default under the Loan Documents, Lender may, in its sole and absolute discretion, use the existing balance in the Medicaid Transition Reserve (or any portion thereof) for any purpose, including, but not limited to (i) repayment of any indebtedness secured by the Instrument, including principal prepayments and the prepayment premium applicable to such full or partial prepayment (as applicable); provided, however, that such application of funds shall not cure or be deemed to cure any default or Event of Default; (ii) reimbursement of Lender for all losses and expenses (including reasonable legal fees) suffered or incurred by Lender as a result of such default or Event of Default; or (iii) payment of any amount expended in exercising all rights and remedies available to Lender at law or in equity or under this Agreement or under any of the other Loan Documents.

(b)
No Obligation.  Nothing in this Agreement shall obligate Lender to apply all or any portion of the Medicaid Transition Reserve Funds to cure any default or Event of Default under the Loan Documents or to reduce the indebtedness evidenced by the Note.

(c)
Application for Prepayment.  If Lender for any reason, shall permit the Medicaid Transition Reserve Funds to be applied to payment of a portion of the principal amount of the Note, a prepayment premium attributable to such prepaid principal amount shall be due to Lender as provided in the Note.  Any determination by Lender as to whether to permit a partial prepayment shall be made in Lender’s discretion.

8.
Remedies Cumulative.  None of the rights and remedies conferred upon or reserved to Lender under this Agreement are intended to be exclusive of any other rights Lender may have under this Agreement or under any of the Loan Documents.  Each and every such right shall be cumulative and concurrent, and may be enforced separately, successively or together, and may be exercised from time to time as often as may be deemed necessary by Lender.

9.
Enforcement of Agreement.  This Agreement is entered into by Borrower and Lender for the benefit of Lender.  Borrower understands and agrees that, in connection with the anticipated sale of the Loan to Fannie Mae, this Agreement will be assigned to Fannie Mae.
10.
Borrower's Other Obligations Not Impaired.  Nothing contained in this Agreement shall in any manner whatsoever alter, impair or affect the obligations of Borrower, or relieve Borrower of any of its obligations, to make payments and to perform all of its other obligations required under the Loan Documents.

11.
Indemnification.  Borrower agrees to indemnify Lender and to hold Lender harmless from and against any and all actions, suits, claims, demands, liabilities, losses, damages, obligations and costs and expenses (including litigation costs and reasonable attorneys' fees and expenses) arising from or in any way connected with the holding or investment of the Medicaid Transition Reserve Funds.

12.
Determination by Lender.  In any instance where the consent or approval of Lender may be given or is required, or where any determination, judgment or decision is to be rendered by Lender under this Agreement, the granting, withholding or denial of such consent or approval and the rendering of such determination, judgment or decision shall be made or exercised by Lender, or its designated representative, in its sole and absolute discretion.

13.
Borrower's Records.  Borrower shall furnish such financial statements, records, papers and documents relating to the Project as Lender may reasonably require from time to time to make the determinations permitted or required to be made by Lender under this Agreement.

14.
Fees and Expenses.  


(a)
Lender’s Administrative Costs.  Borrower shall pay within 10 days of request from Lender (i) all reasonable costs and expenses incurred by Lender in connection with collecting, holding and disbursing the Medicaid Transition Reserve Funds pursuant to this Agreement; and (ii) all reasonable fees, charges, costs and expenses incurred by Lender in connection with any inspections made by Lender or Lender’s representatives in carrying out Lender’s responsibility to make certain determinations under this Agreement.



(b)
Costs of Collection.  Borrower agrees to pay within 10 days of request from Lender all costs and expenses incurred by Lender (including but not limited to court costs and attorneys’ fees and expenses) in exercising any of Lender’s rights or obligations pursuant to the terms of this Agreement or holding the Medicaid Transition Reserve Funds

15.
Successors and Assigns Bound.  This Agreement shall be binding upon Borrower and Lender and their respective successors and assigns, and shall inure to the benefit of and may be enforced by Lender and its successors, transferees and assigns.  Borrower shall not assign any of its rights and obligations under this Agreement without the prior written consent of Lender.

16.
No Third Party Beneficiary.  This Agreement is intended solely for the benefit of Borrower and Lender and their respective successors and assigns, and no third party shall have any rights or interest in any provision of this Agreement or the other Loan Documents.  Nothing contained in this Agreement shall be deemed or construed to create an obligation on the part of Lender to any third party, nor shall any third party have a right to enforce against Lender any right that Borrower may have under this Agreement.


17.
No Agency or Partnership.  Nothing contained in this Agreement shall constitute Lender as a joint venturer, partner or agent of Borrower, or render Lender liable for any debts, obligations, acts, omissions, representations, or contracts of Borrower.

18.
Assumption of Loan/Transfer of Ownership Interests in Borrower.  If a Transfer (as defined in the Instrument) of all or part of the Property or of an ownership interest in Borrower, shall occur or be contemplated, which Transfer requires the prior written consent of Lender, the transferee(s) shall be required to assume Borrower's duties and obligations under this Agreement and shall be required to execute and deliver to Lender such documents as Lender requires to effectuate such assumption of duties and obligations.  No transfer and assumption shall relieve the transferor of its obligations under this Agreement or any of the other Loan Documents, unless Borrower has obtained the prior written consent of Lender.



19.
Entire Agreement; Amendment and Waivers.  This Agreement contains the complete and entire understanding of the parties with respect to the subject matter covered and no change or amendment shall be recognized as valid unless it is made in writing and executed by the parties to this Agreement.  No specific waiver or forbearance for any breach of any of the terms of this Agreement shall be considered as a general waiver of that or any other term of this Agreement or of any of the other Loan Documents.  If any provision of this Agreement is in conflict with any provision of the Instrument, the provision contained in this Agreement shall control.


20.
Notices.  All notices given under this Agreement shall be in writing to the other party, at the address and in the manner set forth in the Instrument.



21.
Applicable Law.  This Agreement shall be governed by and construed according to the laws of the State in which the Project is located.

22.
Severability.  The invalidity, illegality, or unenforceability of any provision of this Agreement pursuant to judicial decree shall not affect the validity or enforceability of any other provision of this Agreement, all of which shall remain in full force and effect.

23.
Non-Recourse.  This Agreement is being executed in connection with the making of the Loan pursuant to the terms of the Note.  Borrower's liability hereunder shall be limited to the extent provided in the Note.


24.
Capitalized Terms.  Any capitalized terms used in this Agreement and not specifically defined herein, shall have the meanings set forth in the Instrument.

IN WITNESS WHEREOF, Borrower and Lender have executed this Agreement as of the date first above written.

	
	BORROWER

	
	

	
	







	
	

	
	By:







	
	Name:







	
	Title:





 

	
	

	
	

	
	

	
	

	
	LENDER:

	
	

	
	







	
	

	
	By:







	
	Name:







	
	Title:





 

	
	


EXHIBIT A

TO MEDICAID TRANSITION RESERVE AND SECURITY AGREEMENT


[ITEMIZED ANNUAL INCOME AND EXPENSES (INCLUDING DEPOSITS TO REPLACEMENT RESERVE OR ALLOWANCE FOR REPLACEMENTS) USED IN LENDER'S BASE LOAN UNDERWRITING OF THE LOAN -- SUGGESTED FORMAT]

	Income
	Amount

	Gross Potential Rent
	$______________________

	Vacancy
	_______________________

	Assisted Living Income
	_______________________

	Other Income*
	_______________________

	
	

	
Effective Gross Income
	$______________________

	
	

	Expenses
	Amount

	Management
	$______________________

	Administrative
	_______________________

	Payroll
	_______________________

	Utilities
	_______________________

	Water & Sewer
	_______________________

	Repair & Maintenance
	_______________________

	Insurance
	_______________________

	Dietary/Raw Food
	_______________________

	Replacement Reserve (greater of 


deposit or allowance)


Total Expenses
	_______________________

	
Net Operating Income
	$______________________

	*May not be applicable to or permitted for all transactions.
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