DELIVERY ASSURANCE CERTIFICATE

(Construction Advance Loan Execution:  Cash Financing Method

Multifamily Affordable Housing Product Line)
THIS DELIVERY ASSURANCE CERTIFICATE (“Certificate”) dated as of the Effective Date, is made by [NAME OF BORROWER], a [DESCRIPTION OF BORROWER], together with its permitted successors and assigns (“Borrower”) and delivered to  [NAME OF LENDER], [description of lender] (together with its successors and assigns, “DUS Lender”).

RECITALS


A.
The DUS Lender has issued a commitment, dated _____________ ( “Permanent Mortgage Loan Commitment”), to make a permanent mortgage loan ( “Permanent Mortgage Loan”) to the Borrower, in an original principal amount not to exceed $___________ (“Maximum Mortgage Loan Amount”), to provide permanent mortgage financing for a multifamily housing project known as ________________________, located in ________________ (“Project”).


B.
As more particularly described in the Permanent Mortgage Loan Commitment, the DUS Lender’s obligations under the Permanent Mortgage Loan Commitment are subject to various conditions including (1) completion of construction (or rehabilitation) of the Project in accordance with the Approved Plans and (2) lease-up and stabilization of the Project at not less than 90% occupancy for three consecutive calendar months as adjusted for economic vacancy in accordance with the DUS Guide (“Minimum Occupancy Requirement”) unless waived by Fannie Mae, both conditions to be satisfied on or before _______________  or a later date as extended by the DUS Lender and by Fannie Mae (“Final Delivery Date”).


C.
In consideration of the DUS Lender’s agreement to lock the interest rate on the Permanent Loan upon Borrower’s acceptance of the Permanent Mortgage Loan Commitment (“Rate Lock”), the DUS Lender requires that the Borrower execute and deliver this Certificate, together with a [mortgage][deed of trust][deed to secure debt] (“Security Instrument”) securing the Borrower’s obligations under this Certificate. 

D.
All terms used in this Certificate and defined in this Certificate or in any of the attached Exhibits shall have the meanings so given.

In consideration of the above recitals and the promises contained in this Certificate, the receipt and sufficiency of which are acknowledged, the Borrower agrees as follows:

SECTION 1.
Borrower’s Agreement to Close Permanent Mortgage Loan.  In consideration of the DUS Lender’s Permanent Loan Commitment and Rate Lock, the Borrower agrees to close the Permanent Mortgage Loan with the DUS Lender (“Permanent Mortgage Loan Closing”) not less than two business days prior to the Final Delivery Date on the terms set forth in the Permanent Mortgage Loan Commitment as such terms may be changed in accordance with Section 2(d) and for the amount for which the Permanent Mortgage Loan underwrites at the time of the Permanent Loan Closing as determined by the DUS Lender.

SECTION 2.
Borrower Acknowledgements.  The Borrower acknowledges and agrees that:

(a)
Fannie Mae has agreed to confirm its commitment to purchase the Permanent Mortgage Loan from the DUS Lender under Forward Commitment Confirmation number ____________ (“Forward Commitment”).

(b)
Fannie Mae has agreed to make a loan (“Construction Advance Loan”) to _______________ (“Construction Lender”) as evidenced by the Certificate of Loan Terms executed by the DUS Lender and the Construction Lender on Fannie Mae Form 4547-A (“Certificate of Loan Terms”) in order to effectuate the Rate Lock.

(c)
As a condition of the Forward Commitment, the DUS Lender will assign this Certificate and the Security Instrument to Fannie Mae to secure the DUS Lender’s obligation to deliver the Permanent Mortgage Loan to Fannie Mae on or before the Final Delivery Date as required under the Forward Commitment, and, in such respect, Fannie Mae will be deemed to be a third party beneficiary of this Certificate.

(d)
Fannie Mae shall have the right, from time to time, to:

(1)
extend the Final Delivery Date;

(2)
lessen the Minimum Occupancy Requirement by the percentage of occupancy, the type of occupancy or the time period over which the occupancy requirement must be met; and

(3)
waive any condition to the closing or delivery of the Permanent Mortgage Loan or any term or condition of the Permanent Mortgage Loan Commitment or the Forward Commitment or to otherwise lessen any standard of performance or achievement required of the Property or the Borrower or any Key Principal of the Borrower as a condition to the closing or delivery of the Permanent Mortgage Loan under the Permanent Mortgage Loan Commitment or the Forward Commitment as it may deem fit in its sole discretion;

and the Borrower shall remain obligated to close the Permanent Mortgage Loan as set out in Section 1.

SECTION 3.
Delivery Assurance.

(a)
Delivery Assurance Fee.  The Borrower agrees to pay to the DUS Lender a fee calculated in accordance with Exhibit B (“Delivery Assurance Fee”) on the Determination Date if:

(1)
the Permanent Mortgage Loan does not close on or before the Final Delivery Date due to a Default Event; or
(2)
Fannie Mae terminates the Forward Commitment in accordance with its terms before the Final Determination Date due to a Default Event; or
(3)
the Permanent Mortgage Loan does not close on or before the Final Delivery Date for any reason other than a Default Event if the Permanent Mortgage Loan underwrites at the time of the Permanent Loan Closing, as determined by the DUS Lender, for not less than 95 percent of the Maximum Mortgage Loan Amount, provided, however, that in no case shall the Borrower owe a Delivery Assurance Fee under this paragraph (3) if the Permanent Mortgage Loan does not close due to:

(A)
the material failure of any party, other than Borrower, to perform its obligations under the Project’s construction loan, the Master Forward Financing Agreement between the Construction Lender and Fannie Mae dated ________, _____ (“Master Forward Financing Agreement”), the Certificate of Loan Terms, the Permanent Mortgage Loan Commitment, or the Forward Commitment, unless in any case waived by Fannie Mae; or

(B)
an act of God, act of a public enemy, or other cause not within the Borrower’s control.


(b)
Reasonable Estimates.  The Borrower recognizes that the occurrence of any event which gives rise to the payment of a fee under this Section will result in the DUS Lender and Fannie Mae incurring additional expenses, loss to the DUS Lender in not being able to originate the Permanent Loan and to Fannie Mae in not being able to purchase and own the Permanent Loan and the interest to accrue thereon and frustration or impairment of the DUS Lender's ability and Fannie Mae’s ability to meet its commitments to third parties.  The Borrower agrees that, in the event of any such event, the DUS Lender and Fannie Mae shall be entitled to damages for the detriment caused thereby, but that it is extremely difficult and impractical to ascertain the extent of such damages.  The Borrower therefore acknowledges and agrees that the compensatory fees referred to in this Section represent reasonable estimates of such damages to the DUS Lender and to Fannie Mae.  The Borrower further acknowledges that this provision is a material part of the consideration for the Permanent Mortgage Loan Commitment, the Rate Lock and the Forward Commitment.

(c)
Savings Provision.  Nothing in this Section 3 shall be interpreted to allow the Borrower to avoid its obligation to close the Permanent Mortgage Loan as required by Section 1.

SECTION 4.
Interest.  The Borrower agrees to pay interest on the unpaid balance of any fee which becomes due under this Certificate from the Determination Date to the date it is paid in full at the per annum rate of the Prime Rate plus [[four]] percentage points, or, if less, the highest maximum rate permitted to be charged by applicable law.  The term “Prime Rate” means an annual rate of interest equal to the prime rate of interest as reported from day to day in The Wall Street Journal (notwithstanding that such publication shows the prime rate of interest for the preceding Business Day) as the base rate on corporate loans posted by at least 75 percent of the nation’s 30 largest banks, or, if such rate is no longer available, then the base rate or prime rate of interest of any “Money Center” bank designated from time to time by the DUS Lender, in its discretion.  Any change in the interest rate under this Certificate due to a change in the prime rate of interest as reported in The Wall Street Journal shall take effect on the date of publication.  Interest shall be computed on the basis of a 360-day year and twelve 30-day months.

SECTION 5.
seq level2 \h \r0 

seq level3 \h \r0 Additional Security.  As security for the performance of the Borrower’s obligations under this Certificate, the Borrower has delivered to the DUS Lender the Security Instrument to be filed of record against the Project.

SECTION 6.
Remedies.  Should any fee become payable under Section 3 and not be paid when due, the DUS Lender shall have the right to take such action at law or in equity, without notice or demand, as it deems advisable to protect and enforce the rights of the DUS Lender against the Borrower and/or in and to the Project and to exercise any and all rights and remedies available to it under this Certificate and the Delivery Assurance Security Instrument.

SECTION 7.
No Remedy Exclusive.  Each right, power and remedy of the DUS Lender under this Certificate or under applicable laws shall be cumulative and concurrent, and the exercise of any one or more of them shall not preclude the simultaneous or later exercise by the DUS Lender of any or all such other rights, powers or remedies.  No failure or delay by the DUS Lender to insist upon the strict performance of any one or more provisions of this Certificate or to exercise any right, power or remedy under this Certificate constitute a waiver thereof or preclude the DUS Lender from exercising any such right, power or remedy.  In order to entitle the DUS Lender to exercise any remedy reserved to the DUS Lender, it shall not be necessary to give any notice.

SECTION 8.
Limits on Personal Liability.  The DUS Lender’s only recourse for the satisfaction of the indebtedness evidenced by this Certificate and the performance of any other obligations of the Borrower under this Certificate or the Security Instrument securing this Certificate shall be the DUS Lender’s exercise of its rights and remedies with respect to that certain real property and the other property described as security in the Security Instrument.

SECTION 9.
seq level2 \h \r0 Successors and Assigns Bound.  This Certificate shall be binding upon the Borrower and its successors and assigns, and shall inure to the benefit of and may be enforced by the DUS Lender and its successors, transferees and assigns.  The Borrower shall not assign any of its rights and obligations under this Certificate without the prior written consent of the DUS Lender.

SECTION 10.
Entire Agreement; Amendment and Waiver.  This Certificate, together with the attached Exhibits, contains the complete and entire understanding of the Borrower with respect to the matters covered and no change or amendment shall be valid unless it is made in writing and executed by the Borrower with the written consent of the DUS Lender.  No specific waiver of any of the terms of this Certificate by the DUS Lender shall be considered as a general waiver.

SECTION 11.
Notices.  All notices given under this Certificate shall be in writing to the other party, at the address and in the manner set forth in the Security Instrument.

SECTION 12.
Severability.  The invalidity, illegality, or unenforceability of any provision of this Certificate pursuant to judicial decree shall not affect the validity or enforceability of any other provision of this Certificate, all of which shall remain in full force and effect.

SECTION 13.
Applicable Law.  This Certificate shall be governed by and construed in accordance with the laws of the jurisdiction in which the Project is located.

SECTION 14.
Acceptance.  The Borrower waives any requirement that the DUS Lender accept or give notice of acceptance of this Certificate.

The remainder of this page is intentionally blank.

This Certificate is executed by the Borrower as of the ____ day of ______, 20__.

[BORROWER NAME]

By:____________________________

Name:_________________________

Title:__________________________

ASSIGNMENT OF DELIVERY ASSURANCE CERTIFICATE


The undersigned hereby assigns to Fannie Mae all right, title and interest of DUS Lender in and to the Delivery Assurance Certificate (“DAC”) to which this Assignment is attached.  All terms used in this Assignment are used as defined in the DAC.


This Assignment is given in connection with, and in consideration of, Fannie Mae's Forward Commitment and Rate Lock and for other good and valuable consideration, the receipt and sufficiency of which are acknowledged.


In witness whereof, the DUS Lender has caused this Assignment to be executed, sealed and delivered this _______ day of ______________________, _______.






DUS LENDER:






By:_____________________________






Name:__________________________






Title:___________________________

Exhibit A

DEFINITIONS
The following defined terms shall have the meanings set forth in this Exhibit and shall be applicable to the Certificate to which this Exhibit is attached:

Advance:  The initial disbursement and all subsequent disbursements of the Construction Advance Loan.

Approved Plans:  Plans, drawings, sketches, specifications, reports, modifications and change orders prepared by the Project Consultants and approved by the Architectural Consultant.

Architectural Consultant:  The architect engaged to provide services on behalf of the DUS Lender and Fannie Mae with respect to the Project.

Conditions to Delivery: Fannie Mae's obligation to purchase the Permanent Mortgage Loan is subject to Fannie Mae's determination, in its sole and absolute discretion, that the conditions to delivery set forth below, and each special condition set forth in the Certificate of Loan Terms (each, a “Condition to Delivery”), have been satisfied:

(i)
Completion of the Project.  As evidenced by the satisfaction of the requirements set forth in paragraph (ii) below, the Borrower has completed the Project (including all amenities, landscaping, signs, parking and the like, except for minor punch list and weather-sensitive items for which sufficient funds have been reserved in a completion/repair reserve fund) as of the Final Delivery Date (a) in a good and workmanlike manner and substantially in accordance with the Approved Plans; (b) on a lien-free basis; (c) in compliance with all applicable requirements of all governmental authorities having jurisdiction over the Project, including, without limitation, all applicable laws, building codes, zoning requirements, subdivision requirements, fire and safety laws, the requirements of the Americans with Disabilities Act and, if applicable, the design and construction requirements established pursuant to the Fair Housing Act, as amended; and (d) in compliance with the environmental requirements of the DUS Guide.

(ii)
Evidence of Completion.  All certificates and reports of the Project Architect, the Architectural Consultant and other Project Consultants as required by the DUS Guide to establish completion of the Improvements in accordance with the requirements of the DUS Guide have been provided to or obtained by the DUS Lender, including (a) evidence of the availability of all public utilities necessary to the operation of the Project; (b) true and correct copies of each unconditional certificate of occupancy (or the local equivalent of a certificate of occupancy), issued by the governmental authority empowered to exercise jurisdiction over the Project and to properly issue such certificates, for all portions of the Project for which such a certificate is required or, if certificates of occupancy are not required by local law, evidence that the Project has passed all inspections and received all approvals which are conditions precedent to occupancy of all parts of the Improvements; (c) true and correct copies of all operating permits and licenses for the Project; and (d) certificates from the Architectural Consultant and the Project Consultants, including the Project Architect, in form and substance acceptable to the DUS Lender and Fannie Mae, in its discretion, stating that the Improvements have been completed substantially in accordance with the Approved Plans.

(iii)
Timely Delivery of Mortgage Loan Delivery Package.  The DUS Lender has timely delivered the Mortgage Loan Delivery Package to Fannie Mae, including, where appropriate, executed assignments or endorsements of the Permanent Mortgage Loan Documents.

(iv)
Payment of fees.  All required fees under the Forward Commitment have been paid.

(v)
Equity Contributions.  The Borrower has provided to the DUS Lender a certificate, or other evidence satisfactory to Fannie Mae, confirming that all funds reflected on the Borrower's sources and uses of funds statement, including but not limited to all equity contributions to the Borrower required to be paid in as of the time of Mortgage Loan Delivery, have been received by the Borrower and have been properly invested in the Project as of the time of Mortgage Loan Delivery.

(vi)
Evidence of Low-Income Housing Credit Reservation or Allocation.  The Project (if it is a Multifamily Affordable Housing Property as specified in the DUS Guide) is eligible for Low-Income Housing Tax Credits, and Low-Income Housing Tax Credits have been reserved for, or allocated to, the Project in the required amount.

(vii)
Continued Compliance with Fannie Mae Eligibility and Underwriting Standards. The Borrower under the Permanent Mortgage Loan must remain unchanged, subject to the Construction Lender’s right to provide a Substitute Borrower; the Borrower must continue to be an eligible borrower under the DUS Guide; the Borrower must continue to own the Project; there must be no change in the Key Principals and no reduction in the Key Principals’ direct or indirect ownership interest in and control over the Borrower; and there must be no material adverse change in the condition, financial or otherwise, of the Borrower or any Key Principal.

(viii)
Minimum Occupancy Requirement. The Minimum Occupancy Requirement is achieved.

In spite of anything to the contrary contained in this definition, the term “Conditions to Delivery” shall be automatically and correspondingly adjusted if and to the extent Fannie Mae waives any of the conditions set out above or otherwise lessens any standard of performance or achievement required of the Property, the Borrower or any Key Principal, all as set out in Section 2(d) of the Certificate.

Construction Loan:  A loan or series of loans made by the Construction Lender to the Borrower, the proceeds of which will be used to develop and construct, or substantially rehabilitate the Project.

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h Default Event:

(i)
A default by the Borrower under the Construction Loan and a subsequent failure of the Construction Lender to either (a) make timely payments of interest, or of principal and interest on the Final Delivery Date, or to make punctual payment of any other amounts due and owing under the Construction Advance Loan or (b) take down an Advance in the amount and on the date required under the Certificate of Loan Terms;

(ii)
the Borrower fails to take all actions within its power or ability to enable each of the Conditions to Delivery to be satisfied on or before the Final Delivery Date or, if the Conditions to Delivery are satisfied, the Borrower fails to close the Permanent Mortgage Loan by the Final Delivery Date;

(iii)
The failure of the Construction Lender to perform its obligations to deliver an  Seq Level8 \r0 \h  executed certificate of satisfaction, in recordable form, releasing the lien of the Construction Loan Mortgage on the Project (“Certificate of Satisfaction”) to either the Escrow Agent, the DUS Lender or Fannie Mae, in accordance with the terms of the Escrow Agreement or such other written agreement between the Construction Lender, the DUS Lender and Fannie Mae governing the closing of the Permanent Mortgage Loan;

(iv)
A material adverse change in the financial condition of the Borrower or any of its parents or members or of any Key Principal (as such term is defined in the DUS Guide) or any of its parents or members resulting in a default on any of its obligations or a voluntary or involuntary bankruptcy filing; or

(v)
The Borrower obtains another permanent mortgage loan on the Project, other than pursuant to the Permanent Mortgage Loan Commitment; or

(vi)
Termination of the Forward Commitment by Fannie Mae:  (a)  upon the DUS Lender's failure to deliver a satisfactory Construction Advance Loan Delivery Package to Fannie Mae by the required deadlines; (b)  upon failure of the Borrower to commence construction and/or rehabilitation of the property within 180 days of acceptance by the DUS Lender of the Forward Commitment from Fannie Mae to the DUS Lender;  (c)  upon the failure of the Construction Lender to draw down the full or initial scheduled disbursement, as applicable, on the Construction Advance Loan within 30 days after issuance of the Forward Commitment Confirmation by Fannie Mae to the DUS Lender;  (d)  upon the failure by the Construction Lender to draw down any subsequent disbursement of a Construction Advance Loan by the scheduled disbursement date provided in the Forward Commitment Confirmation; or (e)  the occurrence of a default or Event of Default on the Construction Loan that remains uncured for 90 days from when the Borrower or the DUS Lender first learn of such event; or (f) the occurrence of any substantial construction defect which threatens or would threaten life or safety for tenants if tenants were in occupancy and is determined by an engineer to be incurable within the scope of the construction budget for the Project unless the Borrower pays for such required repairs out of assets other than loan proceeds and the defects remain uncured and the Borrower has not paid for required repairs for 90 or more days from when the Borrower or the DUS Lender first learned of the defects.
Determination Date:  The date on which any Delivery Assurance Fee is payable by the Borrower.  The Determination Date shall be the first to occur of (a) the date the Permanent Mortgage Loan Commitment is actually terminated, if the Permanent Mortgage Loan Commitment terminates as a result of a Default Event, (b) the Final Delivery Date, if the Permanent Mortgage Loan Commitment terminates as a result of the failure to timely meet the Conditions to Delivery prior to the Final Delivery Date and (c) the date of the Permanent Mortgage Loan Closing.

DUS Guide:  Fannie Mae’s Delegated Underwriting and Servicing Guide in its present form and as amended, modified, supplemented or reissued from time to time by Fannie Mae, including any DUS Lender Memos, announcements or guide updates (all references to Parts, Chapters, Sections and other subdivisions of the DUS Guide shall be deemed references to (a) the Parts; Chapters, Sections and other subdivisions in effect on the Effective Date; and (b) any successor provisions to such Parts, Chapters, Sections and other subdivisions.

Effective Date:  The date set forth after Borrower’s execution of this Certificate.

Escrow Agent:  A nationally recognized and approved title company or other escrow agent mutually acceptable to the Construction Lender, Fannie Mae and the DUS Lender.

Escrow Agreement:  The form agreement required under the terms of the Master Forward Financing Agreement.

Improvements:  For the Project, all improvements on the land described in the Permanent Mortgage Loan Commitment, whether existing or to be reconstructed and, if existing, without regard to whether being rehabilitated. 

Mortgage Loan Delivery:  The DUS Lender’s assignment and delivery of the Permanent Mortgage Loan (including all Permanent Mortgage Loan Documents) to Fannie Mae.

Mortgage Loan Delivery Package:  The loan and loan-related documents required to be delivered to Fannie Mae  in connection with Fannie Mae’s purchase of a mortgage loan as specified in the Fannie Mae DUS Guide.

Permanent Mortgage Loan Documents:  All documents to be executed and delivered by the Borrower in connection with the Permanent Mortgage Loan, which must, in form and substance, satisfy the requirements of the DUS Guide.

Project Architect:  For the Project, the Architect employed or engaged by the Borrower to prepare the plans and specifications for the Project.

Project Consultants:  All architects (except the Architectural Consultant), landscape architects, structural engineers, civil engineers, environmental engineers, mechanical engineers, electrical engineers and other architects, designers, engineers, consultants and professionals engaged to provide services with respect to the Project.

Substitute Borrower:  One who is approved by both the Construction Lender and the DUS Lender and meets the requirements of the DUS Guide.  Fannie Mae must be reimbursed in full for all costs, expenses and fees owing to Fannie Mae in connection with substitution of the Substitute Borrower.  The Substitute Borrower must be substituted in a timely manner in order to effect the Mortgage Loan Delivery on or before the Final Delivery Date.

Exhibit B

Delivery Assurance Fee
The Delivery Assurance Fee will be an amount equal to the greater of:

(1)
1% of the Maximum Mortgage Loan Amount; OR

(2)
an amount calculated by multiplying:

· the difference between (i) the interest rate that was scheduled to become effective on the Permanent Mortgage Loan upon the Final Delivery Date and (ii) the yield rate (“Yield Rate”) of the U.S. Treasury security selected by Fannie Mae whose maturity is closest to the maturity of the Permanent Mortgage Loan, as the Yield Rate is reported in The Wall Street Journal on the Determination Date; TIMES

· the Maximum Mortgage Loan Amount; TIMES

· a present value factor, calculated using the following formula:

1 - (1+r)-n/12
r

· where:

r
=
the Yield Rate; and

n
=
the number of months remaining between the Determination Date and the end of the selected Yield Maintenance Period (which shall include the term of any extensions granted under the terms of the Forward Commitment);

As used herein “Yield Maintenance Period” means the period commencing on the date of this Certificate and ending at the end of the Yield Maintenance Period specified for the Permanent Mortgage Loan in the Forward Commitment.
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