CONVERSION AGREEMENTPRIVATE 


THIS CONVERSION AGREEMENT (the "Agreement") is made and entered into as of the ________ day of ____________________________, ______ by and among (i) _______________________________________________________________ ("Borrower"), a ___________________________, and (ii) __________________________________________ ("Lender"), a __________________________________.

RECITALS

A.
Lender is making an adjustable rate mortgage loan (the "Loan") to Borrower secured by a _________ [e.g. first, second, third] lien on a multifamily apartment project located in ________________________ County, _______________.


B.
Lender has agreed to give Borrower a one-time option to convert the interest rate payable on the Loan from an adjustable rate to a fixed rate and to change the Maturity Date of the Loan, if a change in the Maturity Date is necessary.


NOW, THEREFORE, intending to be legally bound, Borrower and Lender hereby agree as follows:


1.
Defined Terms.

(a)
The following terms shall have the respective meanings set forth below:


Business Day:  Any day other than a Saturday, Sunday or a day on which Fannie Mae is not open for business at its principal office in Washington, D.C.


Closing Date:  The date of closing under this Agreement established pursuant to Section 7.


Conversion Exercise Date:  The day on which Borrower exercises the option to convert the Adjustable Rate to the Fixed Rate at the Rate Fixing Conference.


Conversion Expiration Date:  The last day of the fifth Loan Year.


Conversion Option:  Borrower's option pursuant to Section 2(a) to convert the interest rate on the Note from the Adjustable Rate to the Fixed Rate.


Debt Service Coverage Percentage: In the case of the Property, the ratio which the annual Net Operating Income of the Property bears to the sum of (i ) the annual debt service (principal and interest) of the Loan payable at the proposed Fixed Rate, (ii) the annual debt service (principal, if applicable, and interest) payable pursuant to any Prior Notes, if applicable, and (iii) the annual debt service (principal, if applicable, and interest) payable pursuant to any mortgage notes issued by Borrower subsequent to the Note and secured by lien(s) on the Property.

If any adjustable rate indebtedness other than the Loan exists, the Net Operating Income used to determine the Debt Service Coverage Percentage is the surplus net operating income resulting after first deducting from Net Operating Income the debt service on any adjustable rate Prior Notes, if applicable, and adjustable rate notes placed on the property subsequent to the Note.  The debt service on each adjustable rate Prior Note and subsequent adjustable rate note must be evaluated over the remaining amortization period of the adjustable rate Prior Note or subsequent adjustable rate note, as applicable, at the maximum rate of interest to be charged pursuant to the terms of any such adjustable rate Prior Note or subsequent adjustable rate note, as applicable, and must meet a debt service coverage percentage of 100% for Tier 2, 110% for Tier 3, or 130% for Tier 4 adjustable rate loans.


Event of Default:  Any event, including, but not limited to, a breach by Borrower of any covenant or agreement contained in the Note or the Security Instrument, which would give Lender the right to accelerate the maturity of the unpaid principal balance of the Note.


Fannie Mae:  Federal National Mortgage Association.


Fixed Rate:  


(i)
For a loan converting to a cash loan, an interest rate per annum equal to the sum of the following:



(a)
the percentage equal to the required net yield for a mandatory delivery 7 year term/5 year or 6.5 year yield maintenance or 10 year term/7 year or 9.5 year yield maintenance fixed rate multifamily mortgage loan with amortization over the Remaining Amortization Period and with a Debt Service Coverage Percentage equal to or greater than the Minimum Conversion Debt Service Coverage Percentage offered for purchase by Fannie Mae in the secondary mortgage market; and



(b)
________%; 


or 


(ii)
For a loan converting to a mortgage-backed security (an MBS) loan, an interest rate per annum equal to the sum of the following:



(a)
the MBS pass through interest rate for a mandatory delivery 7 year term/5 year or 6.5 year yield maintenance or 10 year term/7 year or 9.5 year yield maintenance fixed rate multifamily mortgage loan with amortization over the Remaining Amortization Period and with a Debt Service Coverage Percentage equal to or greater than the Minimum Conversion Debt Service Coverage Percentage offered for purchase in the secondary mortgage market; and 



(b)
________%.


Fixed Rate Conversion Effective Date:  If the Conversion Exercise Date occurs on (i) the first through the 10th calendar day of a month, the first day of the first calendar month following the Conversion Exercise Date, or (ii) the 11th calendar day through the end of the month, the first day of the second calendar month following the Conversion Exercise Date.


Fixed Rate Monthly Payment:  The monthly amount required to pay the unpaid principal balance of the Note immediately prior to the Initial Fixed Rate Payment Date in equal monthly installments, including accrued interest at the Fixed Rate, over the Remaining Amortization Period utilizing a 30/360 interest calculation payment schedule whether interest on the Loan is calculated based on a 360-day year consisting of twelve 30-day months or on a 360-day year consisting of the actual number of days in each month.


Initial Fixed Rate Payment Date:  If the Conversion Exercise Date occurs on (i) the first through the 10th calendar day of a month, the first day of the second calendar month following the Conversion Exercise Date, or (ii) the 11th calendar day through the end of the month, the first day of the third calendar month following the Conversion Exercise Date.


Maturity Date:  The original Maturity Date of the Note, prior to any change thereof in accordance with this Agreement.


Minimum Conversion Debt Service Coverage Percentage:  _____% [Insert 125 for Tier 2, 135 for Tier 3, or 155 for Tier 4, based upon Tier at Loan origination.]
At time of conversion, the Net Operating Income used to satisfy the Minimum Debt Service Coverage Percentage is the surplus net operating income resulting after first deducting from Net Operating Income the debt service on any adjustable rate Prior Notes, if applicable, and adjustable rate notes placed on the property subsequent to the Note.  The debt service on each adjustable rate Prior Note and subsequent adjustable rate note must be evaluated over the remaining amortization period of the adjustable rate Prior Note or subsequent adjustable rate note, as applicable, at the maximum rate of interest to be charged pursuant to the terms of any such adjustable rate Prior Note or subsequent adjustable rate note, as applicable, and must meet a debt service coverage percentage of 100% for Tier 2, 110% for Tier 3, or 130% for Tier 4 adjustable rate loans.


Net Operating Income:  The amount determined by Lender, pursuant to Section 3(b), to be the net operating income of the Property.


New Maturity Date:  The date to which the Maturity Date is changed pursuant to Section 3(e).


NOI Determination Notice: The notice given by Lender to Borrower pursuant to Section 3(b) in which Lender establishes the Net Operating Income of the Property and the Maximum Fixed Rate (defined in Section 3(a) below) to which the Loan may be converted.


Note:  The Adjustable Rate Multifamily Note dated _____________________, _____ issued by Borrower and payable to the order of Lender.


Note Modification Agreement:  The Adjustable Rate Multifamily Note Modification Agreement in the form attached as Exhibit A to this Agreement.


Original Amortization Period:  [0] [300] [360] months.


Original Title Insurer:  ___________________________________________________.


Payment Date:  The first day of any month.


Permitted Exceptions:  The lien of current real estate taxes not yet due and payable, the lien of the Prior Security Instrument(s), if any, and the exceptions [other than the lien for real estate taxes and the Prior Security Instrument(s), if any] contained in Schedule B of the Title Insurance Policy.


Prior Note(s):  Check one box only:

 FORMCHECKBOX 

Not Applicable

 FORMCHECKBOX 

The Multifamily Note or Adjustable Rate Multifamily Note dated _____________________, _____, in the original principal amount of $________________ issued by Borrower and payable to the order of ____________________________  [If  more than one, add appropriate references to reflect additional Prior Notes, define each respectively as "First Prior Note," "Second Prior Note," etc., as applicable, and add language similar to "(the First Prior Note and Second Prior Note are herein collectively, the "Prior Notes").]


Prior Security Instrument(s): Check one box only:

 FORMCHECKBOX 

Not Applicable

 FORMCHECKBOX 

The Multifamily Mortgage(s), Deed(s) of Trust or Deed(s) to Secure Debt, Assignment of Rents and Security Agreement, which constitutes a lien [or liens] prior in right to the lien of the Security Instrument on the Property as security for payment of the Prior Note(s).


Property:  The multifamily apartment project known as ________________________ ________________________________________ located at ____________________________ _____________________________________________________________________________.


Rate Fixing Conference:  As defined in Section 3(e).


Rate Fixing Fees:  As defined in Section 3(d).


Remaining Amortization Period:  For a Loan with an Original Amortization Period greater than zero, at any time, the Original Amortization Period minus the number of scheduled monthly payment dates that have elapsed since the date of the Note, otherwise [300] [360].


Security Instrument:  The Multifamily Mortgage, Deed of Trust or Deed to Secure Debt, Assignment of Rents and Security Agreement, dated the same day as the Note, which constitutes a ____________ [e.g. first, second, third]lien on the Property as security for payment of the Note.


Survey:  The Plat of Survey of the Property prepared by __________________________ __________________________ dated ______________________.


Title Insurance Policy:  Title Insurance Policy No. _______________ dated ___________________, issued by the Original Title Insurer, including all schedules and endorsements attached thereto.


(b)
All capitalized terms used in this Agreement that are not specifically defined in this Agreement shall have the meanings assigned to them in the Note or the Security Instrument.


2.
Conversion Option.

(a)
After the expiration of the first Loan Year, at the option of Borrower and subject to the terms and conditions of this Agreement, the interest rate payable on the Note may be converted one time from the Adjustable Rate to the Fixed Rate.


(b)
If the interest rate on the Note is converted to the Fixed Rate, the interest rate on the Note shall remain at the Fixed Rate until the Maturity Date or New Maturity Date (as applicable) and may not thereafter be reconverted to the Adjustable Rate.


(c)
The Conversion Option shall lapse (i) on the Conversion Expiration Date, if the Conversion Option is not exercised on or before the Conversion Expiration Date, or (ii) if the Conversion Option is exercised on or before the Conversion Expiration Date, but the Fixed Rate does not become effective on the Fixed Rate Conversion Effective Date.


3.
Procedures for Establishing the Fixed Rate and New Maturity Date (If Applicable).

(a)
If Borrower desires to exercise the Conversion Option, Borrower shall make written application to Lender for a determination of the Net Operating Income of the Property and the maximum Fixed Rate to which the Loan may be converted (the "Maximum Fixed Rate") at any time on or after the date which is 15 days prior to the expiration of the first Loan Year and at least 30 days before the Conversion Expiration Date.  Borrower's request for determination shall be accompanied by a non-refundable fee in the amount of $_____________________, in the form of a check payable to Lender or by wire transfer to an account designated by Lender.  Borrower may not request the Lender to determine the Net Operating Income from the Property and the Maximum Fixed Rate to which the Loan may be converted pursuant to this subsection if an Event of Default has occurred and is continuing at the time of the request or if an Event of Default has occurred at any time within the 12-month period immediately preceding the date of Borrower's request.  In addition, Borrower may not request Lender to determine the Net Operating Income from the Property and the Maximum Fixed Rate more than twice in any Loan Year.  Borrower shall submit to Lender, promptly after receipt of a request therefor, all information relating to the operation of the Property required by Lender to determine Net Operating Income and Borrower's compliance with this Agreement.


(b)
Within 10 Business Days after receipt of Borrower's request for a determination of the Net Operating Income of the Property and the Maximum Fixed Rate to which the Loan may be converted (or, if Lender requests additional information pursuant to subsection (a), within 10 Business Days after receipt of the additional information), Lender shall determine the Net Operating Income of the Property and the Maximum Fixed Rate to which the Loan may be converted and notify Borrower, in writing, of its determination.  Lender shall determine the Net Operating Income, in its sole and absolute discretion, on the basis of the most current annual operating statements (as such statements may be adjusted by Lender, in its sole and absolute discretion, to reflect items of income, operating expenses, ground lease payments, if applicable, and replacement reserves to reflect suitable underwriting) prepared by Borrower for the Property.


(c)
Borrower may not exercise the Conversion Option unless the Lender determines that, based upon the Net Operating Income of the Property as established in the NOI Determination Notice and the Fixed Rate quoted during the Rate Fixing Conference (pursuant to subsection (e) below), the Debt Service Coverage Percentage for the Property is equal to or greater than the Minimum Conversion Debt Service Coverage Percentage.


(d)
If, after receipt of the NOI Determination Notice, Borrower desires to pursue the exercise of the Conversion Option, Borrower shall (i) provide Lender with a title report for the Property prepared by, or by an agent for, the Original Title Insurer, showing marketable fee simple or leasehold title to the Property to be vested in Borrower, free and clear of all liens, encumbrances, easements, covenants, conditions, restrictions and other matters affecting title other than the Permitted Exceptions and (ii) pay to Lender a fee (the "Rate Fixing Fee") in an amount equal to two percent (2%) of the unpaid principal balance of the Note immediately prior to the Initial Fixed Rate Payment Date.  Lender shall refund the Rate Fixing Fee to Borrower within 30 days after the Closing Date or, if Borrower does not exercise the Conversion Option within 30 days after the date of Lender's NOI Determination Notice, promptly after receipt of a written request from Borrower for a refund of the Rate Fixing Fee, and the interest rate shall remain at the Adjustable Rate.  If Borrower timely exercises the Conversion Option, but the conversion to the Fixed Rate is not consummated for any reason other than a default by Lender in performing its obligations under this Agreement, Lender shall be entitled to retain the Rate Fixing Fee as liquidated damages for Borrower's failure to consummate the conversion to the Fixed Rate.  Borrower acknowledges that damages from Borrower's failure to consummate the conversion to the Fixed Rate will be difficult to ascertain and that the Rate Fixing Fee to be retained by Lender as liquidated damages represents a reasonable estimate of the actual damages Lender will incur because of Borrower's failure to consummate the conversion to the Fixed Rate.


(e)
If, after receipt of the NOI Determination Notice and payment of the Rate Fixing Fee, Borrower desires to exercise the Conversion Option, Borrower shall contact Lender by telephone (the "Rate Fixing Conference") prior to 2:00 p.m. (Washington, D.C. time) on any Business Day which is not more than 30 days after the date of Lender's NOI Determination Notice.  During the Rate Fixing Conference, Borrower shall request a rate quotation for the period as to which the Fixed Rate shall apply, and the applicable yield maintenance period.  Upon receipt of this information, Lender shall provide Borrower with a quotation of the Fixed Rate.  Borrower understands that from time to time, Lender may not be able to obtain a Fixed Rate quote for a cash rate for Borrower if Fannie Mae has closed its commitment window for any reason.  Any such quotation shall be indicative in nature and non-binding on Lender unless such quotation and the change of the Maturity Date (if applicable) is immediately accepted by Borrower and Borrower exercises the Conversion Option.  Unless the quoted Fixed Rate is equal to or less than the Maximum Fixed Rate, Borrower shall not be permitted to accept the quoted Fixed Rate or exercise its option to convert to a Fixed Rate.  Before the close of business on the day on which Borrower accepts the quoted Fixed Rate, selects the New Maturity Date (if applicable) and exercises the Conversion Option, Borrower and Lender shall confirm to each other (by letter addressed from Lender to Borrower, acknowledged in writing by Borrower and transmitted, in each case, by facsimile transmission), (i) the Fixed Rate, (ii) the New Maturity Date (if applicable), (iii) the Fixed Rate Conversion Effective Date, (iv) the Fixed Rate Monthly Payment and (v) the Initial Fixed Rate Payment Date.


4.
Amendment to Note.

The conversion of the interest rate on the Note to the Fixed Rate and the other changes to the Note contemplated by Section 3(e) shall be evidenced by a Note Modification Agreement substantially in the form attached hereto and to which are attached such Schedules as may be necessary to reflect the agreement of the parties.  On the Closing Date, subject to the terms and conditions of this Agreement, Borrower and Lender shall sign the Note Modification Agreement.


5.
Conditions Precedent to Closing.

Borrower's right to convert the interest rate on the Note to the Fixed Rate and to change the Maturity Date to the New Maturity Date (if applicable), and Lender's obligation to execute and deliver the Note Modification Agreement on the Closing Date, shall be subject to satisfaction of each of the following conditions precedent:


(a)
The representations and warranties of Borrower set forth in Section 6 and the representations and warranties of Borrower set forth in the Security Instrument and in any Prior Security Instrument(s) shall be true and correct in all material respects on and as of the Closing Date as though made on and as of the Closing Date.


(b)
Borrower shall have performed or complied with all of its obligations under this Agreement to be performed or complied with on or before the Closing Date.


(c)
On the Closing Date, no event shall have occurred and be continuing which constitutes an Event of Default.


(d)
On the Closing Date, Lender shall have received all of the following, each of which, where applicable, shall be executed by individuals authorized to do so, shall be dated as of the Closing Date, and shall be in form and substance acceptable to Lender and its counsel:



(i)
if (a) the Borrower is electing to convert its loan during Loan Years 2 through 4, and (b) the Note contains a prepayment obligation equivalent to 4% of the then-current unpaid principal balance during the second Loan Year, 3% of the then-current unpaid principal balance during the third Loan Year , and 2% of the then-current unpaid principal balance during the fourth Loan Year, then Borrower shall deliver to Lender the applicable amount of the prepayment premium then due and payable pursuant to the Note;



(ii)
a certificate of Borrower to the effect set forth in subsection (a);



(iii)
an endorsement to the Title Insurance Policy, together with such arrangements regarding coinsurance and re-insurance as may be reasonably required by Lender, which shall insure, as of the Closing Date, that the Security Instrument constitutes a valid __________ [e.g., first, second, third] mortgage lien on the Property, subject only to the Permitted Exceptions;



(iv)
either (1) the Survey, redated to a date within 15 days prior to the Closing Date showing that there are no liens, encumbrances, or other matters that have arisen since the date of the Survey, or (2) affirmative coverage in the title insurance endorsement referred to in clause (ii) that there are no exceptions based upon the results of a visual inspection of the Property, or the absence of any exception based upon any facts or conditions which have arisen since the date of the Survey and which would be disclosed by a current survey of the Property;



(v)
an opinion of counsel satisfactory to Lender as to such matters as Lender may reasonably request; and



(vi)
such other documents as Lender may reasonably request related to this Agreement, the Note Modification Agreement or the transactions contemplated hereby or thereby.


(e)
The Property shall not have been damaged, destroyed or subject to any condemnation or other taking, in whole or any material part, and Lender shall have received a certificate of Borrower, dated on the Closing Date, to such effect.


6.
Representations and Warranties.

Borrower represents and warrants to Lender as follows:


(a)
Borrower has all necessary power, authority, licenses and approvals to enter into and perform its obligations under this Agreement.


(b)
This Agreement has been duly executed and delivered and constitutes, and the Note Modification Agreement when delivered hereunder will have been duly executed and delivered and will constitute, the legal, valid and binding obligations of the Borrower, enforceable against Borrower in accordance with its terms, except as the enforceability thereof may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the enforcement of creditors' rights generally and by general equitable principles.


(c)
The execution, delivery and performance by Borrower of this Agreement has been, and the execution, delivery and performance by Borrower of the Note Modification Agreement will have been, duly authorized by all necessary action, and does not and will not violate any law or any regulation, order, writ, injunction or decree of any court or governmental body, agency or other instrumentality applicable to Borrower, or result in a breach of any of the terms, conditions or provisions of, or constitute a default under, or result in the creation or imposition of any lien of any nature whatsoever upon any of the assets of Borrower pursuant to the terms of its organizational documents or any deed of trust, mortgage, indenture or other agreement or instrument (other than the Security Instrument) to which Borrower is a party or by which it or any of its properties is bound.


(d)
All authorizations, consents and approvals of, notices to, registrations or filings with, or other actions with respect to or by, any governmental body, agency or other instrumentality or court required in connection with the execution, delivery and performance by Borrower of this Agreement and the Note Modification Agreement have been, or will have been, duly obtained, given or taken and are, or will be, in full force and effect.


(e)
There is no action, suit, proceeding, inquiry or investigation before or by any court, public board or body pending or, to the best knowledge of Borrower, threatened against or affecting Borrower, wherein an unfavorable decision, ruling or finding might have a material adverse effect on the transactions contemplated by this Agreement or which would adversely affect the validity or enforceability of, or the authority or ability of Borrower to perform its obligations under, this Agreement or the Note Modification Agreement.


7.
Closing.

The closing of the transactions contemplated by this Agreement shall be held at Lender's principal office or such other location designated by Lender on a Business Day which is no more than 5 Business Days after the Conversion Exercise Date, as designated by Lender, by notice to Borrower (the "Closing Date").


8.
Notices.

(a)
Each notice, request, demand, consent, approval or other communication (hereafter in this Section referred to collectively as "notices" and referred to singly as a "notice") which Borrower or Lender is required or permitted to give to the other party pursuant to this Agreement shall be in writing and shall be deemed to have been duly and sufficiently given if


(1)
personally delivered with proof of delivery thereof (any notice so delivered shall be deemed to have been received at the time so delivered),


(2)
sent by Federal Express (or other similar overnight courier) designating early morning delivery (any notice so delivered shall be deemed to have been received on the next Business Day following receipt by the courier),


(3)
sent by United States registered or certified mail, return receipt requested, postage prepaid, at a post office regularly maintained by the United States Postal Service (any notice so sent shall be deemed to have been received 3 Business Days after mailing in the United States), or


(4)
sent by telecopier or facsimile machine which automatically generates a transmission report that states the date and time of the transmission, the length of the document transmitted and the telephone number of the recipient's telecopier or facsimile machine (with a copy thereof sent in accordance with Section (2) above) (any notice so delivered shall be deemed to have been received (i) on the date of transmission, if so transmitted before 5:30 p.m. (local time of the recipient) on a Business Day, or (ii) on the next Business Day, if so transmitted on or after 5:30 p.m. (local time of the recipient) on a Business Day or if transmitted on a day other than a Business Day), addressed to the parties at their respective addresses designated pursuant to subsection (a).


(b)
All notices shall be addressed to the parties at the following addresses:



(1)
if to Borrower:



Attention:  







Telecopy Number:  






(2)
if to Lender:



Attention:  







Telecopy Number:  




Either party may, by notice given pursuant to this Section, change the person or persons and/or address or addresses, or designate an additional person or persons or an additional address or addresses, for its notices, but notice of a change of address shall only be effective upon receipt.  Borrower and Lender each agrees that it will not refuse or reject delivery of any notice given hereunder, that it will acknowledge, in writing, receipt of the same upon request by the other party and that any notice rejected or refused by it shall be deemed for all purposes of this Agreement to have been received by the rejecting party on the date so refused or rejected, as conclusively established by the records of the U.S. Postal Service or the courier service.


9.
Amendments, Etc.

No amendment, modification, termination, or waiver of any provision of this Agreement nor consent to any departure by Lender therefrom shall in any event be effective unless the same shall be in writing and signed by Borrower and Lender, and then such waiver or consent shall be effective only in the specific instance and for the specific purpose for which given.


10.
Binding Effect.

This Agreement shall be binding upon and inure to the benefit of the Lender and its respective successors and assigns and shall be binding upon and inure to the benefit of Borrower and its permitted successors and assigns.


11.
Partial Invalidity.

If any term or provision of this Agreement or the application thereof to any persons or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Agreement or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable shall not be affected thereby, and each term and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.


12.
Headings, Etc.

The headings and captions of various Sections of this Agreement are for convenience of reference only and are not to be construed as defining or limiting, in any way, the scope or intent of the provisions hereof.


13.
Governing Law.

This Agreement shall be governed by, and construed in accordance with, the laws of the jurisdiction in which the Property is located.


IN WITNESS WHEREOF, this Agreement has been duly executed by Borrower and Lender as of the day and year first above written.






Borrower:






By:  












Name:  











Title:  












Lender:






By:  












Name:  











Title:  
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