
INTERCREDITOR AGREEMENT

THIS INTERCREDITOR AGREEMENT (this "Agreement") is made this ____ day of ___________, 200_, by and among (i) _________________________, (the "Initial Mortgage Lender" or the "Servicer"), (ii) ___________, a ________________________ (the "Mezzanine Lender"), (iii) [_________________________] (the "Mezzanine Borrower"), (iv) [_________________________], a [___________]  (the "Mortgagor"), and (v) [__________________________] (the "Key Principal").

RECITALS:

A.
The Initial Mortgage Lender [has made][intends to make] a loan (the "Mortgage Loan") to the Mortgagor in the original principal amount of $________________. The Mortgage Loan is secured by a first mortgage lien (the "Mortgage") on a multifamily housing project located in [___________________] (the "Property").  The Property is more fully described in Exhibit A attached hereto.  The Mortgagor's obligation to repay the Mortgage Loan is evidenced by a Multifamily Note dated _________, 200_ (the "Mortgage Note"), and is due in full on _______________ ___, 20__.

B. Concurrently herewith the Initial Mortgage Lender desires to assign the Mortgage Loan to Fannie Mae, a federally chartered corporation ("Fannie Mae").  The Servicer shall service the Mortgage Loan.

C. As shown on Exhibit B, the Mezzanine Borrower owns 100% of the membership interests in the Mortgagor and Key Principal owns [100]% of the membership interests in the Mezzanine Borrower.  Pursuant to the Mortgage Note, the Key Principal is personally liable for certain obligations of the Mortgagor to the Mortgage Lender (as described in Section 12 of the Mortgage Note, the "Key Principal Obligations").

D.
The Mezzanine Borrower wishes to borrow from the Mezzanine Lender $[____________] (the "Mezzanine Loan") upon the terms and subject to the conditions set forth in (a) the Secured Promissory Note dated the date hereof made by the Mezzanine Borrower in favor of the Mezzanine Lender (the "Mezzanine Note"), (b) the [Pledge and Security] Agreement dated as of the date hereof (the "Security Agreement") by the Mezzanine Borrower for the benefit of the Mezzanine Lender pursuant to which the Mezzanine Borrower will pledge  its [membership] [partnership] interests in the Mortgagor to the Mezzanine Lender (the "[Membership] [Partnership] Interest Pledge"), and (c) the [Loan Agreement] dated the date hereof between the Mezzanine  Borrower and the Mezzanine Lender (the "Mezzanine Loan Agreement," and together with the Mezzanine Note, the Security Agreement, the other documents identified in Exhibit C hereto securing or governing the loan evidenced by the Mezzanine Note, and any and all amendments or modifications to the foregoing the "Mezzanine Loan Documents").

E.
It is a condition precedent to the obligation of the Initial Mortgage Lender to make the Mortgage Loan and to the assignment of the Mortgage Loan to Fannie Mae that the Mezzanine Lender, the Mezzanine Borrower, the Key Principal and the Mortgagor shall have executed and delivered this Agreement to the Initial Mortgage Lender and to Fannie Mae.


NOW, THEREFORE, in order to induce Fannie Mae and the Initial Mortgage Lender to permit the Mezzanine Borrower to borrow the Mezzanine Loan and to cause the Mortgage Note to become effective, and in consideration thereof, the Initial Mortgage Lender, the Mezzanine Lender, the Mezzanine Borrower, the Key Principal and the Mortgagor agree as follows:

1. Construction of Agreement and Definitions.  Unless otherwise defined herein or otherwise required by the context all capitalized terms used herein shall have the meaning given to them in the Glossary attached hereto.  Whenever used herein the words "Fannie Mae", "Initial Mortgage Lender", "Servicer", "Mortgage Lender", "Mortgagor", "Mezzanine Borrower" and "Mezzanine Lender" shall be deemed to include their respective heirs, legal representatives, successors and assigns.  All words used herein shall be deemed to refer to the singular, plural, masculine, feminine or neuter as the identity of the person or entity or the context may require.  All section or Recital references shall be references to the respective Sections or Subsections or Recitals, as the case may be, of this Agreement. 

2. Consents. 


Subject to the terms of this Agreement, the Initial Mortgage Lender consents to the making of the Mezzanine Loan and the [Membership][Partnership] Interest Pledge.  The Initial Mortgage Lender also agrees that the execution and delivery of the Mezzanine Loan Documents shall not, by themselves, constitute a default under the terms and provisions of the Mortgage Loan Documents.  On or before the date of this Agreement, the Mezzanine Lender shall submit a certification substantially in the form of Exhibit C to Fannie Mae stating that the Mezzanine Loan Documents do not contain any material changes from the draft Mezzanine Loan Documents submitted to, and approved by, Fannie Mae before the date of this Agreement. Within fifteen (15) days following the date of this Agreement, the Mezzanine Lender shall submit to Fannie Mae a true, correct and complete set of executed Mezzanine Loan Documents.

2.1.   Subject to the terms of this Agreement, the Mezzanine Lender consents to the assignment of the Mortgage Loan and the Mortgage Loan Documents to Fannie Mae. The Mezzanine Lender consents and agrees that the Mortgage Loan and the Mortgage Loan Obligations shall be deemed to have been made, incurred or purchased in reliance upon this Agreement.  The Mezzanine Lender also expressly agrees that it does not have any right to approve or disapprove of any future transfer, or other disposition of any interest in the Mortgage Loan or the Mortgage Loan Documents.  On or before the date of this Agreement, the Initial Mortgage Lender shall submit to the Mezzanine Lender a certification substantially in the form of Exhibit D stating that the Mortgage Loan Documents do not contain any material changes from the draft Mortgage Loan Documents submitted to, and approved by, the Mezzanine Lender before the date of this Agreement.  Within fifteen (15) days following the date of this Agreement, the Initial Mortgage Lender shall submit to the Mezzanine Lender a true, correct and complete set of executed the Mortgage Loan Documents. 

3. Warranties, Representations and Covenants of the Mezzanine Lender; No Interest in Mortgaged Property.  

3.1.   The Mezzanine Lender represents and warrants that (a) it has not relied and will not rely on any representation or information of any nature made by or received from Fannie Mae or the Initial Mortgage Lender relative to any Borrower Party in deciding to execute this Agreement or to permit it to continue in effect; (b) it is the lawful owner of the Mezzanine Loan Obligations; and (c) it has not previously assigned, transferred or subordinated any of the Mezzanine Loan Obligations, or any interest therein.

3.2.   The Mezzanine Lender, the Mezzanine Borrower and the Key Principal acknowledge and agree that the Mezzanine Loan and the Mezzanine Loan Documents do not constitute or impose, and shall not be deemed or construed as constituting or imposing, a lien or encumbrance upon, or security interest in, the Mortgaged Property or any portion thereof (including, without limitation, any rents, profits, or proceeds of or from the Mortgaged Property).  The Mezzanine Loan and the Mezzanine Loan Documents do not constitute or otherwise grant to the Mezzanine Lender or the Key Principal, and shall not be deemed or construed as constituting or as otherwise granting to the Mezzanine Lender or the Key Principal, any right as a creditor of Mortgagor.  Except when, in the exercise of Mezzanine Lender's rights and remedies under the Mezzanine Loan Documents, Mezzanine Lender succeeds to the ownership of Mortgagor, neither Mezzanine Lender nor the Key Principal shall assert any claim of any nature against the Mortgagor or any claim or interest in or to any Mortgaged Property.  In addition, neither Mezzanine Lender nor the Key Principal shall acquire by indemnification, subrogation or otherwise, and hereby waives, any lien, estate, right or other interest in the Mortgaged Property and any claim against the Mortgagor. 

3.3.   Without limiting the foregoing, prior to the Termination Date, none of the Mezzanine Lender, the Key Principal or any Mezzanine Lender Affiliate (in their own name or in the name of any Borrower Party) shall:



(a)
assert, pursue, confirm or acquiesce in any way to, any re-characterization of the Mezzanine Loan or Mezzanine Loan Documents as having conferred upon Mezzanine Lender any lien or encumbrance upon, or security interest in, the Mortgaged Property or any portion thereof, or as having conferred upon Mezzanine Lender the status of a creditor of Mortgagor;



(b)
assert, claim, or raise as a defense, any lien, estate, right, encumbrance or other interest in the Mortgaged Property or any status as a creditor of Mortgagor in any action or proceeding, including any "Bankruptcy Proceeding" (hereinafter defined);



(c)
assert or contend in any action or proceeding, including any Bankruptcy Proceeding, (i) that the relationship between Mortgagor and Mortgage Lender is anything other than that of borrower and lender, or (ii) that any of the provisions of Mortgage Loan Documents are unenforceable or otherwise ineffective, or (iii) that the Mortgage Loan Documents do not create valid and perfected first priority liens and security interests in the Mortgaged Property; 



(d)
claim in any proceeding before any court, arbitrator or governmental authority that any mortgage or security interest from the Mortgagor to the Mortgage Lender is unenforceable, or otherwise ineffective, so as to preclude foreclosure thereof upon the occurrence of an Event of Default, or that any Mortgage Loan Document is unenforceable, or otherwise ineffective, so as to preclude the enforcement of the material terms thereof or the collection of the Mortgage Loan in accordance with its terms; or



(e)
claim in any proceeding before any court, arbitrator or governmental authority that the relationship between Mortgagor and the Mortgage Lender with respect to the Mortgage Loan Documents or the Property is other than that of borrower-lender; or 



(f)
facilitate, assist, join with any creditor other than the Mortgage Lender in, coordinate or take any affirmative action to commence the filing of any  Bankruptcy Action of or against the Mortgagor or the Key Principal, including, without limitation, exercising any voting rights to cause the Mortgagor, or the Key Principal to file a voluntary petition for protection under Chapter 7 or Chapter 11 of the Bankruptcy Code, the filing of an involuntary petition under Section 303 of the Bankruptcy Code against the Mortgagor or the Key Principal, or the filing, or joinder in the filing, of a motion or any other pleading in support of, a motion for the substantive consolidation of the assets of any Borrower Party with the estate of any other Borrower Party or any other person; or



(g)
without the express written consent of the Mortgage Lender, vote in any such Bankruptcy Action of the Mortgagor or the Key Principal or any of their respective successor-in-interest and/or assigns, for a plan of reorganization or liquidation; or



(h)
facilitate, coordinate, join in or file a motion or any other pleading in support of any motion contesting the validity or priority of the Mortgage Lender's claims and liens against any Borrower Party in any Bankruptcy Action, including, without limitation, in the context of a proceeding seeking to use the cash collateral or alleged cash collateral of the Mortgage Lender; or 



(i)
take any action prejudicial to or inconsistent with the Mortgage Lender's rights under this Agreement or the Mortgage Loan Documents; or



(j)
assert any claim, right or remedy of Mezzanine Lender, now existing or hereafter arising, against Mortgagor or any of its assets, including, without limitation, the Property, except that, subject to this Agreement, Mezzanine Lender may acquire rights with respect to the Mortgage Loan as (i) holder of the Mortgage Loan Documents by purchasing the Mortgage Loan from Mortgage Lender pursuant to the Purchase Option, and (ii) as an equity owner in, but in no event as a creditor of, Mortgagor pursuant to a foreclosure of the Collateral or any portion thereof or assignment in lieu thereof.

4. Exercise by the Mezzanine Lender of Rights Under the Mezzanine Loan Obligations. 

4.1.   Except as expressly provided herein, Mezzanine Lender shall be permitted to exercise any rights and remedies it may have under the Mezzanine Loan Documents, under applicable law, or otherwise, provided that no action whatsoever may be taken against the Mortgagor or the Property and no such action shall interfere in any manner with the rights of the Mortgage Lender under the Mortgage Loan Documents.

4.2.   The Mezzanine Lender shall provide the Mortgage Lender with notice of the occurrence of any Mezzanine Loan Default concurrently with giving such notice to the Mezzanine Borrower, or immediately after Mezzanine Lender becomes aware of such Mezzanine Loan Default in the event that no such notice is required.

4.3.   Mezzanine Lender shall not retain any payment made to it by Mortgagor.  None of Mezzanine Lender, Mezzanine Borrower or Key Principal shall  retain any payments made to any of them from cash flow or other distributions from Mortgagor or the Mortgaged Property except from Excess Cash Flow.  Further, without the Mortgage Lender's prior written consent, the Mezzanine Borrower may not pay and the Mezzanine Lender may not retain, whether directly or indirectly by way of setoff or otherwise, prepayments or accelerated payments on account of any of the Mezzanine Loan Obligations (including prepayments or accelerated payments which are not contemplated under the Mezzanine Loan Documents) unless at the time of such prepayment or accelerated payment (i) the Mezzanine Borrower has borrowed the entire amount of the Mezzanine Loan (as it may be reduced by any savings in the cost of construction or reduction of the scope of work demonstrated to the Mortgage Lender to its reasonable satisfaction), (ii) any construction or other scope of work contemplated by the Mezzanine Loan Documents has been completed, (iii) there are no defaults (or other circumstances which with the passage of time or the giving of notice would constitute a default) under the Mortgage Loan Documents, and (iv) any such prepayments or accelerated payments are not otherwise prohibited by this Agreement.  In addition, the Mezzanine Lender, the Mezzanine Borrower and the Key Principal will not retain any payment from Mezzanine Borrower after receipt of written notice of a default under the Mortgage Loan Documents, unless Mezzanine Lender cures such default pursuant to the terms of Subsection 5.1 below.  If the Mezzanine Lender, the Mezzanine Borrower or the Key Principal receives a payment that it is not entitled to retain as provided above, it will hold the same in trust for the benefit of Mortgage Lender and shall forthwith (and immediately upon demand by Mortgage Lender) pay over the same to Mortgage Lender. Notwithstanding anything contained in this Agreement to the contrary, and notwithstanding the occurrence of an Event of Default, the Mezzanine Lender shall be entitled to, and permitted to enforce its rights and collect payments from (a) any reserve account of the Mezzanine Borrower administered by the Mezzanine Lender which has been funded by proceeds from the Mezzanine Loan, and/or (b) the Key Principal pursuant to any guaranty made by the Key Principal provided that if an Event of Default or a Mezzanine Loan Default has occurred and the Mortgagor has not completed the scope of work envisioned by the Mezzanine Loan Documents, then any moneys received from such reserve account and/or guaranty shall be applied by the Mezzanine Lender to the completion of any uncompleted work on the Property that was included in the scope of work envisioned by the Mezzanine Loan Documents.

4.4.   (a)
If any Mezzanine Lender or its nominee or proxy exercises its right to foreclose on the Partnership Interests pursuant to the Membership Interest Pledge or exercises any other Enforcement Right which results in an Equity Transfer to the Mezzanine Lender, then the Mezzanine Lender shall automatically become a Key Principal, and be deemed to have assumed each of the Key Principal Obligations under the Mortgage Loan; provided that the Mezzanine Lender shall only be personally liable for the Key Principal Obligations arising on or after the date of such Equity Transfer.


(b)
Notwithstanding the preceding paragraph, the Equity Transfer will be an "Event of Default" under the Mortgage Loan Documents unless, as of the date of such Equity Transfer, (i) the only transferee (or the only person or entity exercising voting rights or control rights) is the Mezzanine Lender or its nominee or proxy; and (ii) the Property is managed and leased by any property manager that satisfies the Replacement Conditions.

4.5.   Prior to the Termination Date, unless expressly permitted herein, without the Mortgage Lender's prior written consent, the Mezzanine Lender shall not:


(a)
modify, amend or waive in any way any term or condition of any agreement relating to the Mezzanine Loan Obligations if such modification, amendment or waiver could reasonably be expected to adversely affect any interest of the Mortgage Lender (including, without limitation, any modification, amendment or waiver that would change the final maturity date, increase the fixed or additional interest obligations, increase any liabilities or otherwise increase or make more onerous or burdensome the Mezzanine Borrower's and/or the Key Principal's obligations under any of the Mezzanine Loan Documents or Mezzanine Loan Obligations); or


(b) 
except as permitted under Subsection 4.6, assign or otherwise transfer any interest in the Mezzanine Borrower, the Mezzanine Loan or the Collateral and any such transfer shall be null and void.

4.6.   (a)
Notwithstanding Subsection 4.5(b) and provided none of the Mezzanine Lender, the Mezzanine Borrower or the Key Principal has committed any default under this Agreement, the Mezzanine Lender may grant Non-Controlling Interests in the Mezzanine Obligations to any Mezzanine Lender Affiliate who is also a Qualified Investor; provided, that, no such transfer shall comprise, individually or in the aggregate, more than forty-nine percent (49%) of the Mezzanine Lender's interest in the Mezzanine Obligations; provided, further, that the other conditions set forth in Subsections 4.6(b) and (c) below are fully and timely satisfied. Notwithstanding any transfer of any interest in the Mezzanine Lender the Key Principal shall remain fully liable for the Key Principal Obligations.


(b)
With respect to any transfers of Non-Controlling Interests in the Mezzanine Obligations, Mezzanine Lender agrees that  (i) Mortgage Lender has no obligation to deal with any party other than Mezzanine Lender with respect to the rights and interest of Mezzanine Lender under this Agreement, the Mezzanine Obligations and otherwise, and (ii) Mezzanine Lender is the sole party to (A) receive notices which Mezzanine Lender is entitled to receive under this Agreement, and (B) furnish all consents and approvals, deliver all notices and sign all agreements, documents, instruments on behalf of Mezzanine Lender under this Agreement.  


(c)
No transfers of any kind may be made of any other interests in the Mezzanine Lender. It is further expressly agreed and understood that no transfer of any interest in the Mezzanine Obligations or in the ownership of the Mezzanine Lender shall release the Mezzanine Lender from its obligations or liabilities hereunder, and Mezzanine Lender shall be fully responsible and liable for the acts and omissions of any direct or indirect transferees of any interests in the Mezzanine Obligations as if such acts or omissions were the acts or omissions of the Mezzanine Lender itself.  Any transfer hereunder shall be made expressly subject to this Agreement.


(d)
Any Mezzanine Lender Affiliate holding a Non-Controlling Interest shall be free to pledge and assign such interest so long as the pledgee satisfies the requirements of Subsection 4.6(a). 


(e)
In addition to the foregoing, the transfer of any direct or indirect equity ownership interests in the Mortgagor following the acquisition of such interests by the Mezzanine Lender shall be required to satisfy those requirements set forth in the Mortgage Loan Documents with respect to like transfers. Within ten (10) days following a transfer, the transferee shall execute and deliver a written certificate to Mortgage Lender advising Mortgage Lender of the percentage interest transferred and the identity of the transferee, and acknowledging that the interest transferred is subject to the terms and conditions of this Agreement.  Failure to deliver the certificate shall be deemed to be a default hereunder by the Mezzanine Lender.

4.7.   The Mezzanine Lender agrees to indemnify the Mortgage Lender and hold the Mortgage Lender harmless from and against any loss sustained or incurred by the Mortgage Lender as a result of the Mezzanine Lender's failure to comply with the provisions of this Section 4.

5. Mezzanine Lender Purchase and Cure Rights.

5.1.
(a)
The Mortgage Lender shall use reasonable efforts to notify the Mezzanine Lender of the occurrence of an Event of Default within fifteen (15) days after obtaining actual knowledge thereof.  The Mortgage Lender's failure to give such notice, however, shall not in any way impair, diminish, or affect the Mortgage Lender's rights and remedies under the Mortgage Loan Documents or this Agreement, nor will the Mezzanine Lender's failure to receive any such notice in any way impair, diminish, or affect the Mezzanine Lender's rights and remedies with respect to the Mezzanine Loan Obligations or this Agreement except as specifically set forth herein.  In no event shall failure to deliver any such notice give rise to any liability of any kind on the part of Mortgage Lender.

 

(b) 
At least forty-five (45) days prior to completing foreclosure of the Mortgage lien on the Property or accepting a deed-in-lieu of such a foreclosure, Mortgage Lender shall notify Mezzanine Lender of the occurrence of the Event of Default giving rise to such foreclosure and, subject to the provisions contained in this Subsection 5.1, give the Mezzanine Lender an opportunity to perform any actions which, had they timely been performed by Mortgagor, would have constituted a cure of such Event of Default (a "Mezzanine Lender Cure").  The Mezzanine Lender's opportunity to effect a Mezzanine Lender Cure shall consist of the following: 

(i)
in the case of a monetary Event of Default, the Mezzanine Lender Cure must be completed no later than ten (10) days after Mortgage Lender notifies Mezzanine Lender of such Event of Default; 

(ii)
in the case of a non-monetary Event of Default with respect to which Mortgagor is to be afforded notice and an opportunity to cure  under the Mortgage Loan Documents,  the Mezzanine Lender Cure must be completed no later than forty-five (45) days after Mortgage Lender notifies Mezzanine Lender of such Event of Default; 

(iii)
in the case of all other non-monetary Events of Default, Mezzanine Lender shall not be afforded any right to effect a Mezzanine Lender Cure.  

If Mezzanine Lender timely completes a Mezzanine Lender Cure in accordance with this Subsection 5.1, the Event of Default giving rise to the foreclosure shall be deemed waived and, provided no other Event of Default shall have occurred and not been cured or waived, if the Mortgage Loan has been accelerated, then the Mortgage Note shall be automatically reinstated.


(c)
The provisions of this Subsection 5.1 shall not be construed to contravene the provisions of the Mortgage Loan Documents with respect to late payment charges and default interest.  Any amounts paid by Mezzanine Lender to Mortgage Lender to effect a Mezzanine Lender Cure shall, at Mezzanine Lender's option, be deemed to (a) be additional loans made to the Mezzanine Borrower, (b) constitute part of the Mezzanine Loan, and (c) be permitted under this Agreement and the Mortgage Loan Documents.  


(d)
in no event shall the Mezzanine Lender be permitted to effect more than three (3) Mezzanine Lender Cures under this Section.


(e)
Neither the cure rights provided for in this Subsection 5.1, nor the Purchase Option described in Subsection 5.2 below shall be applicable if the Mortgagor is a Mezzanine Lender Affiliate.

5.2.
In addition to the Enforcement Rights provided for in this Section 5, Mezzanine Lender shall have the right (the "Purchase Option") to purchase the Mortgage Loan (in whole but not in part) as provided in this Subsection 5.2.  Mezzanine Lender shall exercise the Purchase Option by (i) delivering written notice (the "Exercise Notice") of its irrevocable election to purchase the Mortgage Loan to the Mortgage Lender prior to the end of the Exercise Period, and (ii) paying Mortgage Lender not more than ten (10) days after delivering the Exercise Notice, an amount equal to the amount that the Mortgagor would have had to pay (including, without limitation, any prepayment premium, yield maintenance or other amount that would have been due) had the Mortgagor prepaid the Mortgage Loan in cash in full on the date of such purchase in accordance with the terms of the Mortgage Note; provided, however, that, in no event shall the amount paid to Mortgage Lender pursuant to this subsection be less than one hundred one percent (101%) of the unpaid principal balance of the Mortgage Loan on the date of such purchase.  The Mortgage Lender will execute and deliver to the Mezzanine Lender or its designee assignment documents to assign the Mortgage Loan to the Mezzanine Lender or its designee, without recourse, representation or warranty, except a representation that Mortgage Lender is the owner of the Mortgage Loan and is authorized to sell the same.

6. Consent, Waivers and Indulgences.

6.1.   The Mortgage Lender may, at any time and from time to time, without any consent of or notice to the Mezzanine Lender, Mezzanine Borrower or the Key Principal and without in any manner affecting, impairing, lessening, discharging or releasing any obligation of the Mezzanine Borrower or the Key Principal hereunder change the manner, time, place and terms of payment of, grant any indulgence with respect to, postpone, sue for and collect upon, and otherwise deal with the Mortgage Loan Obligations in any manner whatsoever.  

6.2.   Except as provided in this Subsection 6.2, without the Mezzanine Lender's consent the Mortgage Lender shall not agree to or make any Material Changes to the Mortgage Loan Documents or the Mortgage Loan Obligations. However, subject to the immediately preceding sentence and to the terms of the Mortgage Loan Documents, at any time and from time to time, with or without consideration, and without further consent of or notice to the Mezzanine Lender and without in any manner affecting, discharging, or releasing the Mezzanine Lender or any Borrower Party from the terms of this Agreement, the Mortgage Lender may: 


(a) 
grant any indulgence to, release, compromise, or otherwise deal with any party primarily or secondarily liable upon any of the Mortgage Loan Obligations;


(b)
release any balance of funds of any Borrower Party held by the Mortgage Lender; and 


(c) 
in accordance with the terms of the Mortgage Loan Documents, accelerate the maturity date of the Mortgage Loan or extend the maturity date of the Mortgage Loan in connection with any forbearance or work-out relating to a default, an Event of Default or an anticipated default thereunder.


In addition to the foregoing, (i) if there exists a condition on the Property that threatens the life and/or safety of the tenants, the Mortgage Lender may, without Mezzanine Lender's prior consent, take any actions including, without limitation, making any Material Change to the Mortgage Loan, that the Mortgage Lender deems necessary or desirable as a result of such threat, and (ii) beginning on the forty-fifth (45th) day after the Mortgage Lender notifies the Mezzanine Lender in writing of the occurrence of an Event of Default, the Mortgage Lender may also, without Mezzanine Lender's prior consent: 

(1) 
modify the maturity date of the Mortgage Loan, or 

(2) add new, or expand the definition of, Events of Default under the Mortgage Loan Documents, or

(3) if the default is a monetary Event of Default, take any other actions including, without limitation, making any Material Change to the Mortgage Loan that the Mortgage Lender deems necessary or desirable 

6.3.   The Mezzanine Lender waives notice of acceptance of this Agreement and of the creation of the Mortgage Loan Obligations.  To the fullest extent permitted by law and except for any written notice required to be provided to Mezzanine Lender under the express terms of this Agreement, the Mezzanine Lender waives presentment, demand, notice of dishonor, protest, protest and demand, notice of protest, and notice of payment or nonpayment or other default or dishonor with respect to the Mortgage Loan Obligations and, the Mezzanine Lender further waives any and all notices and demands of any kind in connection with all negotiable instruments evidencing all or any portion of the Mortgage Loan Obligations and all other demands and notices of every kind in connection with this Agreement or the Mortgage Loan Obligations.

6.4.   The Mezzanine Lender, the Mezzanine Borrower and the Key Principal agree that the Mortgage Lender may enforce this Agreement by a proceeding for specific performance.  The Mezzanine Lender, the Mezzanine Borrower and the Key Principal hereby waive any defense based on the adequacy of a remedy at law that might be asserted as a bar to such proceeding.  The Mortgage Lender may enforce its remedies under this Agreement whether or not it shall first have pursued or exhausted its remedies with respect to the Mortgage Loan Obligations.

7. Other Extensions of Credit.   Except for the provisions of Subsections 6.1 and 6.2, nothing contained herein shall restrict the ability of the Mortgage Lender to continue, without notice to the Mezzanine Lender, to lend monies, extend credit, and make other accommodations to or for the account of any Borrower Party.  The benefits of this Agreement shall extend only to the transactions referenced herein.

8. Legend Evidencing Agreement.  Any notes and other evidences (including guarantees) of the Mezzanine Loan Obligations, whether presently existing or arising in the future, delivered by the Mezzanine Borrower or the Key Principal to the Mezzanine Lender shall contain the following legend: 

"The indebtedness evidenced hereby is subject to the terms and conditions of that certain Intercreditor Agreement dated  _____, 200_ (as the same may be amended, restated, supplemented or otherwise modified from time to time), by and among [Initial Mortgage Lender], [Mezzanine Lender], [Mezzanine Borrower] and [ Mortgagor]."

The Mezzanine Lender shall deliver to the Mortgage Lender a copy of any such instruments and documents certified by the Mezzanine Lender to be a true, accurate, and complete copy of the original instrument or document.

9. Transfer or Assignment of the Obligations.  If the Mortgage Lender transfers or assigns any of the obligations of the Mortgagor under the Mortgage Loan Documents, including the Mortgage Loan Obligations, this Agreement shall inure to the benefit of the Mortgage Lender's transferee or assignee, as applicable, to the extent of such transfer or assignment; provided, however, that the Mortgage Loan Lender shall continue to have the unimpaired right to enforce this Agreement as to any of the Mortgage Obligations not so transferred or assigned.

10. Duties Limited.  The rights granted to the Mortgage Lender in this Agreement are solely for its protection.  Nothing contained in this Agreement imposes on the Mortgage Lender any duties with respect to any property of any Borrower Party or of the Mezzanine Lender (other than reasonable care in the custody and preservation of such property) while in the possession of the Mortgage Lender, regardless of when received by the Mortgage Lender.  The Mortgage Lender has no duty to preserve rights against prior parties on any instrument or chattel paper received from the Mortgagor, the Key Principal or the Mezzanine Lender as collateral security for the Mortgage Loan Obligations or any portion thereof.  

11.
Subordination.  The provisions of Schedule 11 (relating to the subordination of certain rights of Mezzanine Lender against the Key Principal to the Mortgage Loan Obligations [shall] [shall not] be applicable to the transaction described herein. (Schedule 11 will apply if the Key Principal(s) is the same person or entity that is concurrently providing guarantees to the Mezzanine Lender in connection with the Mezzanine Loan. Such guarantee obligations to the Mezzanine Lender will be subordinate to the Key Principal Obligations as more specifically provided in Schedule 11, attached hereto and incorporated herein, if applicable.)

12.
Miscellaneous.

12.1.
Remedies Cumulative; No Waiver.  Each right, power and remedy of the Mortgage Lender hereunder or now or hereafter existing at law, in equity, by statute or otherwise shall be cumulative and concurrent, and the exercise or beginning of the exercise of any one or more of them shall not preclude the simultaneous or later exercise by Mortgage Lender of any or all such other rights, powers or remedies.  The Mortgage Lender's failure or delay to insist upon the strict performance of any one or more provisions of this Agreement or to exercise any right, power or remedy upon a breach thereof or default hereunder shall not constitute a waiver thereof, or preclude the Mortgage Lender from exercising any such right, power or remedy any other time or times.

No modification, change, waiver or amendment of this Agreement shall be deemed to be made by the Mortgage Lender unless in writing signed by the Mortgage Lender, and each such waiver, if any, shall apply only with respect to the specific instance involved.  No course of dealing or conduct shall be effective to amend, modify, waive, release or change any provisions of this Agreement, and the Mortgage Lender shall have the right at all times to enforce the provisions of this Agreement in strict accordance with the terms hereof and thereof, notwithstanding any conduct or custom on the part of the Mortgage Lender in refraining from so doing at any time or times.

12.2.
Additional Documentation.  The Mezzanine Lender shall execute and deliver to the Mortgage Lender such further instruments and shall take such further action as the Mortgage Lender reasonably request may at any time or times in order to carry out the provisions and intent of this Agreement.

12.3.
Notice.  Any notice, demand, request or other communication which the Mortgage Lender or the Mezzanine Lender may be required to give hereunder shall be in writing, and shall be given by: (a) hand-delivery; (b) facsimile transmission; (c) commercial overnight courier; or (d) United States regular mail, postage prepaid. Such notice, demand, request or other communication shall be addressed as follows, or to such other addresses as the parties may designate by like notice:

If to Fannie Mae:

Fannie Mae

3900 Wisconsin Avenue, N.W.

Washington, DC  20016

Attention: [NAM VP]

Re: Intercreditor Agreement for [Property Name]

Telecopy:  (202) ___-____

Telephone:  (202) ___-____

Fannie Mae

Drawer AM

3900 Wisconsin Avenue, N.W.

Washington, DC 20016

Attention: Director – Asset Management

Telecopy: (202) ___-_____

Telephone: (202) ____-______

Fannie Mae

3900 Wisconsin Avenue, N.W.

Washington, DC  20016

Attention: Multifamily Legal Vice President
Re: Intercreditor Agreement for [Property Name]

Telecopy:  (202) 752-4989

Telephone: (202) 752-3302

with a copy to:

[Servicer]

__________________________

__________________________

__________________________

Attention:

Telecopy:  

Telephone: 

If to Mortgage Lender:

___________________________

___________________________

___________________________

Attention:

Telecopy:  

Telephone:

If to Mezzanine Lender:

___________________________

___________________________

___________________________

Attention: 

Telecopy: 

Telephone:

with a copy to:

___________________________

___________________________

___________________________

Attention: 

Telecopy: 

Telephone:

If to Mezzanine Borrower:

___________________________

___________________________

___________________________

Attention: 

Telecopy: 

Telephone:

Any communication hereunder will be deemed given and effective (x) when actually received, in the case of hand delivery; (y) when deposited in the United States mail or with such courier, in the case of first class mail or overnight courier; or (z) when completely sent and received, as evidenced by a transmission report from sender's facsimile machine, in the case of facsimile transmission. Notwithstanding anything herein, prior to or upon an Event of Default, all notices, demands, requests or other communications required to be sent by Mortgage Lender pursuant to or required by this Agreement, shall be sent by the Servicer, and all such communications required to be sent hereunder by the Mezzanine Lender to the Mortgage Lender, shall be copied and sent concurrently to the Servicer also. Following such Event of Default, all communications required to be sent by Mortgage Lender to Mezzanine Lender shall be administered in accordance with the Fannie Mae procedures (relating to notices) then in effect after servicing responsibilities have been transferred from the Servicer. 

12.4.
Choice of Law; Consent to Jurisdiction.  This Agreement shall be governed by, construed and interpreted in accordance with the laws of _______________, United States of America (the "Jurisdiction") (excluding any choice of law rules thereof that would result in the application of the laws of another jurisdiction).  The Mezzanine Lender and each Borrower Party hereby (a) agree that all disputes and matters whatsoever arising under, in connection with, or incident to this Agreement shall be litigated, if at all, in and before a court located in the Jurisdiction, to the exclusion of the courts of any other state or country and (b) irrevocably submit to the non-exclusive jurisdiction of any court of the Jurisdiction or federal court, in each case sitting in the judicial district of the Jurisdiction where the Property is located, in any action or proceeding arising out of or relating to this  Agreement, and hereby irrevocably waive any objection they may have to the laying of venue of any such action or proceeding in any such court and any claim they may have that any such action or proceeding has been brought in an inconvenient forum.  A final judgment in any such action or proceeding shall be conclusive and may be enforced in any other jurisdiction by suit on the judgment or in any other manner provided by law.

12.5.
WAIVER OF JURY TRIAL.  THE MEZZANINE LENDER, THE MEZZANINE BORROWER, THE KEY PRINCIPAL AND THE MORTGAGOR HEREBY (i) COVENANT AND AGREE NOT TO ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT BY A JURY, AND (ii) WAIVE TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO WHICH THE MORTGAGE LENDER OR THE MEZZANINE LENDER MAY BE PARTIES ARISING OUT OF, IN CONNECTION WITH OR IN ANY WAY PERTAINING TO THIS AGREEMENT.

12.6.
Counterparts.  This Agreement may be executed in duplicate originals or in several counterparts, each of which shall be deemed an original but all of which together shall constitute one instrument.

12.7.
Invalidity of Any Part.  If any of the provisions of this Agreement shall for any reason be held to be invalid, illegal or unenforceable, in whole or in part or in any respect, or in the event that any one or more of the provisions of this Agreement operate or would prospectively operate to invalidate this Agreement, then:  (a) the provisions shall be enforced to the fullest extent of its validity, legality and enforceability; or, (b) if such provision(s) would operate so as to invalidate this entire Agreement, only such provision(s) shall be void as if they were not contained herein, and the remainder of the provisions of this Agreement will remain in full force and affect.

12.8.
Expenses.  The Mezzanine Lender agrees to pay to the Mortgage Lender on demand all reasonable out-of-pocket expenses of any kind, including reasonable attorneys' fees, that the Mortgage Lender may incur in enforcing any of its rights under this Agreement against the Mezzanine Lender.  

12.9.
Paragraph Headings.  The paragraph headings of this Agreement are for convenience only, and shall not limit or otherwise affect any of the terms hereof. This Agreement constitutes the entire agreement between the parties with respect to their subject matter and supersedes all prior letters, representations, or agreements, oral or written, with respect thereto.  

IN WITNESS WHEREOF, Initial Mortgage Lender, Fannie Mae, Mezzanine Lender, Mezzanine Borrower, Mortgagor and Key Principal have duly executed this Agreement as of the day and year first above written.

[INTENTIONALLY LEFT BLANK]


INITIAL MORTGAGE LENDER/SERVICER:

[_______________________________]





By:



Name:

Title:


















MEZZANINE LENDER:

[________________________________]




By:




Name:

Title:




MEZZANINE  BORROWER:







[___________]



  By: 



 [________________________]




By:




Name:

Title:







KEY PRINCIPAL

[____________________]



  By: 






By:




Name:

Title:






























MORTGAGOR:



[____________________]



  By: 



 [________________________]


By:




Name:

Title:

Fannie Mae has executed this Agreement for the purpose of consenting and agreeing to the terms and provisions contained herein.


By:
FANNIE MAE:





Name:

Title:

 SCHEDULE 11

(This Schedule 11 will apply if the Key Principal(s) is the same person or entity that is concurrently providing guarantees to the Mezzanine Lender in connection with the Mezzanine Loan. Such guarantee obligations to the Mezzanine Lender will be subordinate to the Key Principal Obligations as more specifically provided herein.  Please refer to Section 11 as to whether this Schedule applies in this transaction.)

11. 
Subordination and Subrogation. 

11.1. 
To the extent provided in this Agreement, the Mezzanine Lender (i) subordinates the payment and performance of the Junior Obligations to the full payment and performance of all of the Senior Obligations; and (ii) agrees that the (x) terms and provisions of the Mezzanine Loan Documents relating to the Junior Obligations are subject and subordinate to those of the Mortgage Loan Documents relating to the Senior Obligations, and (y) enforcement of the Mezzanine Lender's rights and remedies under the Mezzanine Loan Documents are subject to the terms of this Agreement. The Mezzanine Borrower, Key Principal and the Mortgagor consent to the subordination provided for in this Agreement which shall constitute an absolute, unconditional, and continuing agreement of subordination.

The preceding paragraph is intended solely for the purpose of defining the relative rights of the Mortgage Lender and the Mezzanine Lender and shall not impair the Mezzanine Loan Obligations or the obligation of the Mezzanine Borrower to pay the Mezzanine Lender.  Nothing contained in this Agreement shall be deemed to confer any rights upon the Mezzanine Borrower or to alter or modify any of the rights or duties of the Mezzanine Borrower with respect to either the Mortgage Loan Obligations or the Mezzanine Loan Obligations. 

11.2. 
The Mezzanine Lender specifically acknowledges that the provisions of this Agreement that prohibit or limit the rights of the Key Principal to make (or the rights of the Mezzanine Lender to collect) payments with respect to the Junior Obligations shall control over inconsistent provisions in the Mezzanine Loan Documents but may not be asserted by the Key Principal against Mezzanine Lender as an excuse to relieve it from the timely performance of its obligations under the Mezzanine Loan. 

11.3. 
So long as no Mezzanine Loan Default or Event of Default exists and is continuing, the Mezzanine Lender will not take any action to collect, set-off against or otherwise enforce, demand, take, or receive, by setoff or in any other manner, any payment by, recovery against or distributions of the Key Principal in payment or satisfaction of any of the Junior Obligations.   The Key Principal will not pay and the Mezzanine Lender will not retain any payments of the Junior Obligations, except for the limited payments that may be expressly permitted under this Agreement. If the Mezzanine Lender receives any payments that it is not entitled to retain under this Section 11, it shall be held by the Mezzanine Lender receiving such payment in trust for the Mortgage Lender, and shall promptly be turned over to the Mortgage Lender (duly endorsed by the Mezzanine Lender to the Mortgage Lender, if required), to be applied against the Key Principal Obligations.

11.4. 
The Mezzanine Lender hereby waives, to the fullest extent permitted by law, all rights to be subrogated to the rights of the Mortgage Lender against the Key Principal or any other person or any collateral security or guarantee or right of offset held by the Mortgage Lender for the payment of the Mortgage Obligations, as a result of any payments made hereunder.  

11.5.
If, after receipt of any payment of, or application of the proceeds of the Collateral to the payment of all or any part of the Senior Obligations, the Mortgage Lender is compelled to surrender or voluntarily surrenders such payment or proceeds to any person, because such payment or application of proceeds is or may be avoided as a preference, fraudulent conveyance, impermissible setoff, or diversion of trust funds, or because of any settlement or compromise of such claim, then this Agreement shall be reinstated and shall continue to be in full force and effect, as if such payment or proceeds had not been received by the Mortgage Lender, notwithstanding any revocation thereof, or the surrender of the Mortgage Note evidencing the indebtedness of the Mortgagor, or the return or cancellation of any instrument or document relating to the Mortgage.

"Junior Obligations" shall mean, in the event Schedule 11 applies to this Agreement, any and all obligations of the Key Principal under the Mezzanine Loan Documents, as they may be amended from time to time, and all claims, demands, actions, and all extensions, renewals, refinancings, replacements and modifications of the foregoing and causes of action arising therefrom. 

"Senior Obligations" shall mean in the event Schedule 11 applies to this Agreement, any and all obligations of the Key Principal under the Mortgage Loan Documents, as they may be amended from time to time and all claims, demands, extensions renewals, refinancings, replacements and modifications of the foregoing and causes of action arising therefrom. For the avoidance of doubt, the term "Senior Obligations" shall include the Key Principal Obligations. 

EXHIBIT A

Property Description

EXHIBIT B

MEZZANINE BORROWER'S ORGANIZATIONAL CHART

EXHIBIT C

FORM OF MEZZANINE LOAN DOCUMENTS CERTIFICATION

Pursuant to Subsection 2.1 of that certain Intercreditor Agreement dated ______ __, 200_ (as the same may be amended, restated, supplemented or otherwise modified from time to time, the "Intercreditor Agreement"), by and among [_______________] (the "Initial Mortgage Lender"), [________________________] (the "Mezzanine Lender"), [_______________] (the "Mezzanine Borrower"), [_________________] (the "Mortgagor"), and [_____________] (the "Key Principal"), the undersigned, hereby certifies that attached hereto are true, correct and complete copies of the following documents (the "Mezzanine Loan Documents"):

1. [Describe Mezzanine Loan Documents]


The undersigned certifies that the attached Mezzanine Loan Documents executed by the Mezzanine Borrower and the Mezzanine Lender do not contain any changes from the draft Mezzanine Loan Documents submitted to and approved by Fannie Mae before the date of this Agreement. 


IN WITNESS WHEREOF the undersigned has caused this Certificate to be duly executed and delivered by a duly authorized officer on this ___ day of __________, 200_.


MEZZANINE  BORROWER:







[_____________________]



  By: 



 [________________________]




By:




Name:

Title:







[___________________________]



  By: 



 [________________________]


By:




Name:

Title:







[____________________________]



  By: Its Managing Member



 [________________________]


By:




Name:

Title:






MEZZANINE LENDER:

[______________________________]




By:




Name:

Title:



EXHIBIT D

FORM OF MORTGAGE LOAN DOCUMENTS CERTIFICATION

Pursuant to Subsection 2.2 of that certain Intercreditor Agreement dated _______ __, 200_ (as the same may be amended, restated, supplemented or otherwise modified from time to time, the "Intercreditor Agreement"), by and among [________________] (the "Initial Mortgage Lender"), [________________________] (the "Mezzanine Lender"), [_______________] (the "Mezzanine Borrower"), [_____________________] (the "Mortgagor"), and [___________] (the "Key Principal"), the undersigned, hereby certifies that attached hereto are true, correct and complete copies of the following documents (the "Mortgage Loan Documents"):

1. [Describe the Mortgage Loan Documents].


The undersigned certifies that the attached Mortgage Loan Documents executed by the Mortgagor and the Mortgage Lender do not contain any changes from the draft Mortgage Loan Documents submitted to and approved by the Mezzanine Lender before the date of this Agreement. 


IN WITNESS WHEREOF the undersigned has caused this Certificate to be duly executed and delivered by a duly authorized officer on this ___ day of _____, _____.


INITIAL MORTGAGE LENDER:






[______________________________]




By:




Name:

Title:



GLOSSARY
Unless expressly varied by this Glossary, all of the terms used in this Agreement without definition which are defined by the Uniform Commercial Code shall have the meanings assigned to them by the Uniform Commercial Code.  Whenever used herein, the words "Fannie Mae", "Initial Mortgage Lender", "Servicer", "Mortgage Lender", "Mortgagor", "Mezzanine Borrower" and "Mezzanine Lender" shall (subject in the case of reference to Mezzanine Lender to the restrictions set forth in Section 4 and elsewhere herein on transfer by Mezzanine Lender of its interest in the Mezzanine Loan and in the rights and benefits under this Agreement) be deemed to include their respective heirs, legal representatives, successors and assigns.  


"Bankruptcy Action" shall mean any bankruptcy insolvency, reorganization or similar proceeding, whether voluntary or involuntary and/or any filings or proceedings related thereto.


"Bankruptcy Code" shall mean Title 11 of the U.S. Code as it may be amended from time to time.


"Borrower Party" shall mean any of the Mortgagor, Key Principal or Mezzanine Borrower.  

"Collateral" shall mean those interests pledged to Mezzanine Lender as security for the Mezzanine Loan in the [Membership] [Partnership] Interest Pledge and any amendments or revisions thereto made in accordance with this Agreement.

"Enforcement Right" shall mean the commencement, continuance, prosecution or completion of any exercise of (x) any right, power, vote or remedy by the Mezzanine Lender in any capacity under the Mezzanine Loan Documents, or the operating agreements, partnership agreements or other organizational documents of the Mortgagor, the Mezzanine Borrower and/or the Key Principal (including, without limitation, the exercise by Mezzanine Lender, in person or by its nominees or proxies, of any voting rights or control rights), or (y) any other right or remedy available to Mezzanine Lender at law or in equity; or (z) the acceptance by the holder of the Mezzanine Loan Documents of an assignment from the Mezzanine Borrower or the Key Principal of any of its or their interests in the Collateral or any transfer thereof by the Mezzanine Borrower or the Key Principal to the Mezzanine Lender in lieu of foreclosure.

"Equity Transfer" shall mean any sale, foreclosure, disposition or other transfer of any direct or indirect ownership or equity interests in Mortgagor (including, without limitation, any ownership or equity interests in any of the Mezzanine Borrower or the Key Principal) or any assumption of voting control by Mezzanine Lender or its nominee or proxy (except approval/veto rights afforded over a bankruptcy or reorganization petition and other matters under the express provisions of the Mezzanine Loan Documents).

"Event of Default" shall mean the occurrence of an Event of Default as that term is defined in the Mortgage Loan Documents.

"Excess Cash Flow" shall mean  rents and all other income collected from the occupants of the Mortgaged Property remaining after the payment by Mortgagor of (1) all amounts then due under the Mortgage Loan Documents, including payment of all escrow and reserve payments then due under the Mortgage Loan Documents, (2) all operating expenses of the Property, (3) all expenses incurred in the completion of any required or on-going repairs, replacements, rehabilitation work, or other property improvements, including as required by the Mezzanine Loan Documents or the Mortgage Loan Documents, and (4) reserves provided for in the Mortgage Loan Documents that,  even if not being collected by Mortgage Lender, shall be required to be maintained by Mortgagor before distributions to Mezzanine Borrower.

"Exercise Notice" shall have the meaning set forth in Subsection 5.2.

"Exercise Period" shall mean the period from the occurrence of an Event of Default to, and including, the day that is forty-five (45) days after the Mortgage Lender delivers notice of the occurrence of such Event of Default to the Mezzanine Lender.  

 "Initial Mortgage Lender" shall have the meaning set forth in the Recitals.

"Key Principal" initially shall mean the person identified as the Key Principal in the Mortgage Loan Documents and, subject to the limitations in Subsection 4.4(b) and after the exercise of any Enforcement Rights by the Mezzanine Lender, shall mean the Mezzanine Lender.

"Key Principal Obligations" shall have the meaning set forth in the Recitals.

"Material Change" shall mean any change that (i) increases the principal amount secured by the Mortgage Loan or provides for further advances thereunder (except all Mortgage Lender protective advances, interest accrual or accretion and compounding thereof, and all liabilities, indemnity obligations, reasonable attorneys fees, costs and expenses contemplated by the terms of the Mortgage Loan Documents shall be permitted); (ii) increases the interest rate payable under the Mortgage Loan; (iii) cross-defaults or cross-collateralizes the Mortgage Loan with any other indebtedness; or (iv) provides for the payment of any kicker or similar equity feature (except to permit the Mortgage Lender to recover all principal amounts originally secured by the Mortgage Loan, together with all accrued interest, fees, attorneys fees, costs and expenses; provided, however, that any such kicker or equity payments will not increase current debt service to a level which exceeds the debt service set forth in the original Mortgage Note).  Nothing contained in clause (iv) of this definition shall in any way diminish, restrict or limit the provisions of the parenthetical in clause (i) hereof.

"[Membership] [Partnership] Interest Pledge" shall have the meaning set forth in the Recitals hereto. [Alphabetize definition as required by the nature of the Interest pledge.]

"Mezzanine Borrower" shall have the meaning set forth in the Recitals.

"Mezzanine Lender" shall have the meaning set forth in the Recitals.

"Mezzanine Lender Affiliate" shall mean any person who is directly or indirectly controlled by, controlling or under common control with the Mezzanine Lender. For purposes of this definition control shall be deemed to apply to any Person who has direct management authority over another Person or who owns or has the right to vote, directly or indirectly, 50% or more of the voting securities of any other Person.
"Mezzanine Lender Cure" shall have the meaning set forth in Subsection 5.1(b).

"Mezzanine Loan" shall have the meaning set forth in the Recitals.

"Mezzanine Loan Agreement" shall have the meaning set forth in the Recitals.

"Mezzanine Loan Default" shall mean a default by the Mezzanine Borrower under the Mezzanine Loan Documents to be performed or observed by it, which continues beyond any applicable period therein for curing the default.

"Mezzanine Loan Documents" shall have the meaning set forth in the Recitals.

"Mezzanine Loan Obligations" shall mean the obligations of the Mezzanine Borrower and the Key Principal under the Mezzanine Loan Documents, as may be amended from time to time, whether presently existing or arising in the future, direct or indirect, contingent or non-contingent, secured or unsecured, liquidated or unliquidated, due or not due, primary or secondary, jointly and/or severally, and whether arising or contracted directly between the Mezzanine Borrower and the Mezzanine Lender and/or the Key Principal and the Mezzanine Lender acquired by the Mezzanine Lender outright, conditionally, or as collateral security from another, and all claims, demands, actions, and causes of action, arising therefrom. 

"Mezzanine Note" shall have the meaning set forth in the Recitals.

"Mezzanine Obligations" shall mean the Mezzanine Loan, the Collateral and the Mezzanine Loan Obligations.

"Mortgage" shall have the meaning set forth in the Recitals.

"Mortgage Lender" prior to the Assignment of the Mortgage Loan Documents shall mean the Initial Mortgage Lender and thereafter, shall mean Fannie Mae subject to the provisions of  Subsection 11.3 hereof regarding the sending of notices hereunder.

"Mortgage Loan" shall have the meaning set forth in the Recitals.

"Mortgage Loan Documents" shall mean any loan agreement, security agreement, promissory note, guaranty, mortgage, deed of trust, indemnity, deed of trust, collateral pledge agreement, guaranty security agreement, indemnity agreement, assignment, commitment letter, commitment, opinion of counsel, subordination agreement, financing statement, certifications, or any other agreement, document, or instrument made or to be made by the Mortgagor, the Key Principal, the Mezzanine Borrower, the Mortgage Lender, Fannie Mae or any other person in connection with the Mortgage Note or as evidence of, security for, guarantee of, or in connection with the Mortgage Loan and any and all amendments or modifications to any of the foregoing made in accordance with this Agreement.

"Mortgage Loan Obligations" shall mean the obligations of the Mortgagor under the Mortgage Loan Documents, as they may be amended or replaced from time to time, whether presently existing or arising in the future, direct or indirect, contingent or non-contingent, secured or unsecured, liquidated or unliquidated, due or not due, primary or secondary, jointly and/or severally, and whether arising or contracted directly between the Mortgagor and the Mortgage Lender and/or the Key Principal and the Mortgage Lender, or acquired by Mortgage Lender outright, conditionally, or as collateral security from another, and all claims, demands, actions and causes of action arising therefrom.

"Mortgage Note" shall have the meanings set forth in the Recitals.

"Mortgagor" shall have the meaning set forth in the Recitals.

"Non-Controlling Interest" shall mean participation interests in the Mezzanine Obligations or minority equity interests in the Mezzanine Lender that do not:  (i) displace _______________as the manager of the Mezzanine Lender with day-to-day decision-making authority over the Mezzanine Lender; (ii) displace the Mezzanine Lender as the party with day-to-day decision-making authority over the Mezzanine Obligations; or (iii) entitle the holder thereof to exercise any affirmative management, policy-making or discretionary control, beyond approvals, consents or vetoes over major decisions.  

"Person" shall mean any natural person, corporation, general partnership, limited liability company, limited liability partnership, limited partnership, real estate investment trust, business trust or other legal entity.

"Prohibited Enforcement Action" shall mean the commencement, continuance, prosecution or completion of (i) any foreclosure or other remedial action; (ii) any legal proceeding; (iii) any assertion of creditor claims; (iv) any exercise of creditor's rights; or (v) any other action of any kind or nature against (A) Mortgagor, its successors-in-interest as owners of all or part of the Property or assigns, (B) the Key Principal in which the Mezzanine Lender fails to comply with the provisions of Section 5, or (C) the Property or any portion thereof.

"Property" shall have the meaning set forth in the Recitals.

"Property Related Cash" shall mean any rents, profits or proceeds of the Property or any distributions from the Mortgagor or the Mezzanine Borrower.  

"Purchase Option" shall have the meaning set forth in Subsection 5.2.

 "Qualified Investor" shall mean a person or entity having a net worth of at least $40 million, as evidenced by financial statements furnished to Mortgage Lender in form and substance reasonably satisfactory to Mortgage Lender. 

"Replacement Conditions" with respect to the appointment of any successor property manager, shall mean such replacement manager is (i) satisfactory to Mortgage Lender in Mortgage Lender's reasonable discretion; and (ii) retained pursuant to property management and leasing agreements in form and substance satisfactory to Mortgage Lender, which include terms that (A) subordinate such agreements to the lien of the Mortgage on terms and conditions satisfactory to Mortgage Lender, and (B) provide for fees, commissions and expenses which do not exceed market levels for properties of similar or comparable location and quality as the Property.

"Security Agreement" shall have the meaning set forth in the Recitals hereto.

"Servicer" shall have the meaning set forth in the Recitals hereto.

  "Terminated Default" shall mean any Event of Default under the Mortgage Loan Documents (i) that has been expressly waived in writing by Mortgage Lender, in Mortgage Lender's sole and absolute discretion, following a written request by Mortgagor for such waiver, or (ii) with respect to which either (a) the Mezzanine Lender shall have effectuated a Mezzanine Lender Cure, or (b) the Mortgagor shall have effectuated a cure, or if Mortgage Lender has accelerated the Mortgage Loan Obligations, the Mortgagor shall have obtained reinstatement under applicable law.

"Termination Date" shall mean the date on which the Mortgage Loan and all Mortgage Loan Obligations have been paid in cash and satisfied in full and the Mortgage Lender has no outstanding commitments under the Mortgage Loan Documents to extend credit, make loans or otherwise extend financial accommodations to or for the Mortgagor.


"Uniform Commercial Code" shall mean the Uniform Commercial Code in effect from time to time in the jurisdiction specified in Section 11.4.

INTERCREDITOR AGREEMENT

DATED __________  ____, 200_

BY AND AMONG

_______________________________________________, 

_______________________________________________, 

_____________________________________________________,  and 

_________________________________________________
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