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MASTER FORWARD FINANCING AGREEMENT


This Master Forward Financing Agreement (this "Agreement") is between Fannie Mae, a corporation organized and existing under the Federal National Mortgage Association Charter Act, 12 U.S.C. § 1716 et. seq. ("Fannie Mae"), and ______________________, a __________________ ("Construction Lender").  The Effective Date of this Agreement is ________, 20___.


The meaning of capitalized terms may be determined by reference to Section 1 of this Agreement or as otherwise defined herein.

Basis for the Agreement


A

 Seq Level2 \r0 \h 

 Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
The Construction Lender desires to make a series of construction loans (each, a "Construction Loan"), the proceeds of which will be used to develop and construct, or substantially rehabilitate, multifamily housing facilities for rental (each such multifamily housing facility, including the Land and the Improvements, is referred to as a "Project").


B

 Seq Level2 \r0 \h 

 Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Fannie Mae desires to increase the availability of affordable housing by providing permanent financing for the Projects.


C

 Seq Level2 \r0 \h 

 Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
The financing for each Project will be structured substantially as follows:



(i

 Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
The Project will be acquired, owned, developed and constructed or substantially rehabilitated by the Borrower.



(ii Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
The DUS Lender will be prepared to issue to the Borrower the Permanent Mortgage Loan Commitment under which the DUS Lender will commit to originate the Permanent Mortgage Loan, secured by the Permanent Mortgage.

 (iii Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
The DUS Lender will request, by MCODES Submission, that Fannie Mae issue to the DUS Lender, through MCODES, a Forward Commitment Confirmation, that will evidence Fannie Mae’s commitment to purchase the Permanent Mortgage Loan.



(iv Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
The Construction Lender will issue, and the Borrower will accept, a Construction Loan Commitment pursuant to which the Construction Lender will commit to (a) make the Con​struc​tion Loan to the Borrower in an amount to be determined by the Construction Lender and (b) issue, or cause to be issued, the Construction Letter of Credit for the account of the Borrower, in favor of Fannie Mae, to secure repayment of the Construction Advance Loan. 



(v)
Construction Lender will borrow and Fannie Mae will issue the Construction Advance Loan as evidenced by the Certificate of Loan Terms.

(vi)
The DUS Lender will prepare, execute and deliver to the Construction Lender a Certificate of Loan Terms together with a copy of the Forward Commitment Confirmation and any Special Conditions applicable to the Project under the Permanent Loan Commitment.



(vii Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
The Construction Lender will execute and return the Certificate of Loan Terms to the DUS Lender, and the DUS Lender will forward the Certificate of Loan Terms to Fannie Mae, whereupon the Certificate of Loan Terms will constitute Construction Lender’s agreement to borrow, and Fannie Mae’s binding commitment to make, a Construction Advance Loan on the terms, and subject to the conditions, set forth in the Certificate of Loan Terms and this Agreement.

(viii) Within 30 days after date the Forward Commitment Confirmation is issued, the Construction Loan and the Construction Advance Loan shall close and in connection therewith, as collateral for payment of the Construction Advance Loan, Construction Lender shall deliver the Construction Letter of Credit to Fannie Mae.

(ix) Upon completion of construction, lease up, and satisfaction of the Conditions to Delivery and all applicable escrow requirements, the DUS Lender will originate, and Fannie Mae will purchase, the Permanent Mortgage Loan originated by the DUS Lender, and the Construction Lender’s obligations under the Construction Advance Loan will be satisfied and the Construction Letter of Credit shall be returned.

D.
 Seq Level3 \r0 \h 

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h Each Project will be developed and operated as either (a) a Multifamily Affordable Housing Property in accordance with the requirements of Part III, Chapter 12 and Part XV of the DUS Guide, (b) a Moderate Income Housing Property in accordance with the requirements of Part XV of the DUS Guide, or (c) a Market Rate Housing Property, in accordance with the requirements of Part XV of the DUS Guide.


Fannie Mae and the Construction Lender hereby agree as follows:

1

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Definitions1 TC ".
Definitions" \f C \l "1"
.  Capitalized terms used in this Agreement shall have the meanings given to those terms in this Section 1.

“Advance” means the initial disbursement and all subsequent disbursements of the Construction Advance Loan.

"Affiliate" means any Person directly or indirectly controlling, directly or indirectly controlled by, or under direct or indirect common control with, another Person.


"Agreement" means this agreement.

"Approved Plans" means the plans, drawings, sketches, specifications, reports, modifications and change orders prepared by the Project Consultants and approved by the Architectural Consultant.
"Approved Subordinate Financing" means any junior or subordinate financing approved by the DUS Lender in accordance with terms of the DUS Guide to be a lien against the Project from and after the Final Delivery Date, including any form of public/private or private debt, equity infusion, grant, subsidy, tax relief or abatement, plan, program or other form of assistance.
"Architectural Consultant" means the architect engaged to provide services on behalf of the DUS Lender and Fannie Mae with respect to the Project.

"Bank Certificate" means a certificate, substantially in the form of Exhibit D-2 attached to this Agreement, executed by an officer of the Letter of Credit Issuer with respect to a Construction Letter of Credit, except that, for the initial Construction Letter of Credit delivered under this Agreement, the certificate shall be in the form of Exhibit D-1.  


"Borrower" means, for each Project, that entity approved by the Construction Lender and the DUS Lender as the borrower under the Construction Loan and the Permanent Mortgage Loan.


"Borrower Default" means, for each Project, any Event of Default set forth in Section 8.1(1) of this Agreement.


"Business Day" means any day on which both the Construction Lender and Fannie Mae are open for business.


"Certificate of Loan Terms" means, for each Project, the certificate executed by the Construction Lender and the DUS Lender in substantially the form attached to this Agreement as Exhibit A.


"Certificate of Satisfaction" has the meaning, for each Project, set forth in Section 10.2(i) of this Agreement.


"Collateral Quality Discount" or a “Reduction for Collateral Support” means the discount from the Pass-Through Rate reflecting the quality of collateral support for the Construction Advance Loan, as set forth from time to time in the Fannie Mae DUS Pricing Memo, and as set forth in the Certificate of Loan Terms.


“Commitment Fee Letter of Credit” means, for each Forward Commitment on a Multifamily Affordable Housing Property on which the DUS Lender has elected to provide Fannie Mae a Letter of Credit in lieu of paying the required commitment fee, a Letter of Credit in the amount of the applicable commitment fee, issued by the Letter of Credit Issuer and otherwise meeting the requirements of Section 6 hereof.


"Conditions to Delivery" has the meaning, for each Project, set forth in Section 9.2 of this Agreement.


"Construction Advance Loan" has the meaning, for each Project, set forth in Recital C of this Agreement and shall be in the same amount as the Maximum Mortgage Loan Amount except as provided in Section 7.2(i) of this Agreement.


"Construction Advance Loan Default" means, for each Project, a  Construction Advance Loan Default as defined in Section 8.1(3) of this Agreement. 


“Construction Advance Loan Default Interest Rate” means for each Project, a per annum interest rate equal to the lesser of (i) the Construction Advance Loan Rate plus 4% per annum, or (ii) the Maximum Rate.


"Construction Advance Loan Rate" means, for each Project, the per annum rate of interest borne by the Construction Advance Loan as determined in accordance with Section 4.4.


"Construction Lender" means the party identified as such in the preamble to this Agreement.


"Construction Letter of Credit" means, for each Project, the letter of credit to be issued under this Agreement together with any amendment to the letter of credit, or any confirming or replacement letter of credit to secure the Construction Advance Loan.  


"Construction Loan" has the meaning given to that term in Recital A of this Agreement.


"Construction Loan Commitment" means, for each Project, the Construction Lender’s written commitment to make the Construction Loan to the Borrower, which shall meet the requirements of Section 7.2(i) of this Agreement. 


“Construction Loan Default” has the meaning set forth in Section 5.3(2) hereof.


"Construction Loan Documents" means, for each Project, all of the documents to be executed and delivered by the Borrower, any guarantor and others in connection with the Construction Loan.  

“Construction Loan Maturity Date” shall mean the maturity date of the Construction Loan, as may be extended from time to time, as provided in this Agreement.

"Construction Loan Mortgage" means, for each Project, the Security Instrument from the Borrower to the Construction Lender conveying a first priority security interest in the Project to secure the Borrower's obligations under the Construction Loan.  


"Construction Loan Note" means, for each Project, the promissory note evidencing the Borrower's obligations under the Construction Loan. 


“Delivery Assurance Fee” means, for each Project, a prepayment premium in the amount set forth in the Delivery Assurance Note. Fannie Mae may from time to time in its own discretion redetermine the appropriate amount of, and calculation for, the Delivery Assurance Fee for Projects on which no Forward Commitments have been issued.


"Delivery Assurance Note" means, for each Project, the agreement between the Borrower and the DUS Lender setting forth the Borrower's obligations to pay the Delivery Assurance Fee if the Permanent Mortgage Loan is not delivered in accordance with the terms of the Forward Commitment.  An example of the current form of Delivery Assurance Note is attached hereto as Exhibit F.


"Delivery Assurance Mortgage" means the Security Instrument from the Borrower to the DUS Lender securing the Borrower's obligations under the Delivery Assurance Note.


"DUS" means Fannie Mae's Delegated Underwriting and Servicing Product Line, as further described in the DUS Guide.


"DUS Guide" means the Fannie Mae Delegated Underwriting and Servicing Guide in its present form and as amended, modified, supplemented or reissued from time to time by Fannie Mae, including any DUS Lender Memos, announcements or guide updates (all references to Parts, Chapters, Sections and other subdivisions of the DUS Guide shall be deemed references to (a) the Parts, Chapters, Sections and other subdivisions in effect on the Effective Date; and (b) any successor provisions to such Parts, Chapters, Sections and other subdivisions).


"DUS Lender" means any lender acceptable to the Construction Lender, which has been approved by Fannie Mae, and is in good standing, as a lender authorized to originate and deliver permanent mortgage loans to Fannie Mae under DUS.  With respect to a particular Project, "DUS Lender" means the lender to whom Fannie Mae confirms a Forward Commitment for the Project, or any other DUS lender selected by Fannie Mae pursuant to Section 5.5 of this Agreement.


"Effective Date" means the date set forth in the preamble to this Agreement.


"Escrow Agent" means, for each Project, a nationally recognized and approved title company or other escrow agent mutually acceptable to the Construction Lender, Fannie Mae and the DUS Lender. 

"Escrow Agreement" has the meaning given to that term in Section 10.1 of this Agreement.


"Event of Default" means any Event of Default set forth in Section 8.1 of this Agreement. 


"Fannie Mae" means Fannie Mae, a corporation organized and existing under the Federal National Mortgage Association Charter Act, 12 U.S.C. § 1716 et seq., as amended from time to time, and its successors and assigns.


“Fannie Mae DUS Pricing Memo” means the most recent applicable memo issued by Fannie Mae to its DUS Lenders stating the guaranty, servicing and other fees applicable to Fannie Mae’s multifamily loan products.

"Fannie Mae Regional Office" means, for each Project, the Fannie Mae Regional Office with jurisdiction over the state in which the Project is located or such other Fannie Mae office as Fannie Mae determines shall have jurisdiction over the Project or over the DUS Lender issuing the Permanent Mortgage Loan Commitment.


"Final Delivery Date" means, for each Project, (a) the final date for delivery of the Permanent Mortgage Loan to Fannie Mae and (b) the final maturity date of the Construction Advance Loan as such date may be accelerated or extended in accordance with the terms of this Agreement, as set forth in the Forward Commitment Confirmation.


"Fixed Rate Option" has the meaning given to that term in Section 4.5(1) of this Agreement.


"Forward Commitment" means, for each Project, Fannie Mae's commitment, evidenced by issuance of the Forward Commitment Confirmation, to purchase the Permanent Mortgage Loan from the DUS Lender on the terms and conditions set forth in the Permanent Mortgage Loan Commitment.


"Forward Commitment Confirmation" means, for each Project, the MCODES confirmation from Fannie Mae to the DUS Lender evidencing the Forward Commitment.


"Hedge Fee" has the meaning set forth in Section 4.5(1) of this Agreement and, for each Project, is in the amount set forth in the Certificate of Loan Terms.


"Improvements" means, for each Project, all improvements on the Land, whether existing or to be constructed and, if existing, without regard to whether being rehabilitated.


"Internal Revenue Code" means the Internal Revenue Code of 1986, as amended; all references to a particular section of the Internal Revenue Code include (a) rulings of the Internal Revenue Service applicable to such sections and (b) final, proposed and temporary regulations issued under the Internal Revenue Code with respect to such sections.


"Land" means, for each Project, the land described in the Permanent Mortgage Loan Commitment.


"Letter of Credit Issuer" means, for each Project, any financial institution issuing the Construction Letter of Credit and Commitment Fee Letter of Credit, if applicable (including any confirming or replacement letter of credit), whether such financial institution is the Construction Lender or another financial institution satisfying the Letter of Credit Rating Requirements.


"Letter of Credit Issuer Event" means, for each Project, any Event of Default set forth in Section 8.1(2) of this Agreement.


"Letter of Credit Issuer Rating Event" means, for each Project, any drop in the credit rating of a Letter of Credit Issuer below the Letter of Credit Rating Requirements.


"Letter of Credit Rating Requirements" means the minimum rating requirements set forth in Exhibit E to this Agreement.


"Low-Income Housing Tax Credit" means the low-income housing credit determined under Section 42 of the Internal Revenue Code.


“Market Rate Housing Property” has the meaning given that term in the DUS Guide.


"Maximum Mortgage Loan Amount" means, for each Project, (a) the maximum amount of the Permanent Mortgage Loan that Fannie Mae has committed to purchase under the Forward Commitment, as set forth in the Forward Commitment Confirmation and the Certificate of Loan Terms which shall be the same as (b) the amount of the Construction Advance Loan, except as provided in Section 7.2(i) of this Agreement.


"Maximum Rate" means the maximum nonusurious rate of interest per annum permitted by applicable law, taking into account all amounts characterized as interest under applicable law.


"MCODES" means Fannie Mae’s electronic Multifamily Committing and Delivery System.


"MCODES Submission" means, for each Project, the DUS Lender’s application to Fannie Mae for confirmation (a) of the Forward Commitment; (b) of an amendment to the Forward Commitment; (c) to lock in a Construction Advance Loan Rate on an Advance under the Variable Rate Option; (d) to convert from the Variable Rate Option to the Fixed Rate Option, or (e) of delivery of the Permanent Mortgage Loan.


"Moderate Income Housing Property" has the meaning given that term in the DUS Guide.


"Mortgage Loan Delivery" means, for each Project, the DUS Lender's assignment and delivery of the Permanent Mortgage Loan (including all Permanent Mortgage Loan Documents) to Fannie Mae.


"Mortgage Loan Delivery Package" has the meaning given that term in the DUS Guide.


"Multifamily Affordable Housing Property" has the meaning given that term in the DUS Guide.


"Multifamily Operations" means Fannie Mae’s division of Multifamily Operations in Washington, D. C.


"Pass-Through Rate" means, for each Project for which the Fixed Rate Option is selected, the Permanent Mortgage Note Rate in effect upon issuance of the Forward Commitment Confirmation and for each Project for which the Variable Rate Option is selected, the Permanent Mortgage Note Rate that is in effect as of the date the Advance is requested; less (a) the Servicing Fee, (b) any applicable Hedge Fee, and (c) the Collateral Quality Discount.


"Permanent Mortgage” means, for each Project, the Security Instrument from the Borrower, conveying a first priority security interest in the Project to secure performance of the Borrower’s obligations under the Permanent Mortgage Loan. 


"Permanent Mortgage Loan" means, for each Project, the permanent mortgage loan to be made by the DUS Lender to the Borrower under the Permanent Mortgage Loan Commitment and purchased by Fannie Mae under the Forward Commitment.


"Permanent Mortgage Loan Amount" has the meaning, for each Project, set forth in Section 9.3(1) of this Agreement. 


"Permanent Mortgage Loan Commitment" means, for each Project, the DUS Lender's commitment to the Borrower with respect to the Permanent Mortgage Loan.


"Permanent Mortgage Loan Documents" means, for each Project, all documents to be executed and delivered by the Borrower in connection with the Permanent Mortgage Loan, which must, in form and substance, satisfy the requirements of the DUS Guide.


"Permanent Mortgage Note" means the note evidencing the Permanent Mortgage Loan.


"Permanent Mortgage Note Rate" means, for each Project, the rate of interest to be borne by the Permanent Mortgage Note as set forth in the Forward Commitment Confirmation and the Certificate of Loan Terms.

"Person" means an individual, corporation, partnership, limited liability company, trust, governmental unit or other entity or organization.


"Project" has the meaning set forth in Recital A of this Agreement.


"Project Architect" means, for each Project, the architect employed or engaged by the Borrower to prepare the plans and specifications for the Project.

"Project Consultants" means and includes all architects (except the Architectural Consultant), landscape architects, structural engineers, civil engineers, environmental engineers, mechanical engineers, electrical engineers and other architects, designers, engineers, consultants and professionals engaged to provide services with respect to the Project.

"Rating Agency" means, as applicable, Moody’s, S&P or Fitch, as each such term is defined in Exhibit E.


"Regulatory Agreement" means, for each Project, any agreement between the Borrower, the provider of Low-Income Housing Tax Credits or any other entity imposing use and/or occupancy restrictions on the Project, which has been or will be filed of record in the jurisdiction where the Project is located.


"Required Cash Curtailment" has the meaning, for each Project, set forth in Section 10.2(ii) of this Agreement.


"Release of Lien" has the meaning, for each Project, set forth in Section 10.1(ii) of this Agreement.


"Security Instrument" means a mortgage, deed of trust or deed to secure debt, as appropriate for use in the jurisdiction in which the Land is located.


"Servicing Fee" means, for each Project, the fee, in the amount set forth in the Certificate of Loan Terms, payable to the DUS Lender for servicing the Permanent Mortgage Loan.


"Substitute Borrower" has the meaning given to that term in Section 5.4 of this Agreement.

"Substitute Key Principals" has the meaning given to that term in Section 5.4 of this Agreement.

"Substitute Management Agent" has the meaning given to that term in Section 5.4 of this Agreement.


"Title Endorsement" means an endorsement to the Title Policy naming Fannie Mae as the insured.


"Title Policy" means, for each Project, the loan policy of title insurance, in form and substance conforming to the requirements of the DUS Guide, to be issued to the DUS Lender by a title insurer acceptable to the DUS Lender, insuring the interest of the DUS Lender under the Permanent Mortgage, without any exception for the Construction Loan Mortgage or any other title exception not approved by the DUS Lender.


"Variable Rate Option" has the meaning given to that term in Section 4.5(2) of this Agreement.

2

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Term of Agreement2 TC ".
Term of Agreement" \f C \l "1"
.



2.1
Automatic Renewal.  TC "2.1
Automatic Renewal " \f C \l "2"  This Agreement will have an initial two-year term expiring on ____________________________.  The initial two-year term will automatically be extended for additional two-year terms without any action on the part of Fannie Mae or the Construction Lender unless, no later than 60 days prior to the expiration of each two-year term, Fannie Mae or the Construction Lender has provided written notice to the other of its election to terminate the Agreement at the expiration of that two-year term.



2.2
Failure to Qualify as Approved Construction Lender TC "2.2
Failure to Qualify as Approved Construction Lender" \f C \l "2" .  This Agreement may be terminated at any time upon 30 days written notice by Fannie Mae to the Construction Lender if Fannie Mae determines that the Construction Lender no longer qualifies as a Fannie Mae approved construction lender.  From and after the date of such notice, the Construction Lender may not enter into any new transactions with Fannie Mae under this Agreement.



2.3
Termination Upon Notice.  TC "2.3
Termination Upon Notice " \f C \l "2" This Agreement may be terminated (a) with cause, by either party, for a breach of any condition of this Agreement by the other party, upon 30 days written notice to the other party, and (b) without cause, by either party, upon 120 days written notice to the other party. 



2.4
Effect of Termination.   TC "2.4
Effect of Termination " \f C \l "2"  If this Agreement terminates, by expiration of its term or otherwise, the terms and conditions of this Agreement shall continue to apply to any Project with respect to which the Construction Lender and the DUS Lender have executed a Certificate of Loan Terms (subject, however, to Fannie Mae's rights and remedies on the occurrence of an Event of Default under Section 8 of this Agreement with respect to the Project).

3

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Fannie Mae Approved Projects3 TC ".
Fannie Mae Approved Projects" \f C \l "1"
.  As used in this Agreement, the term "Project" shall mean only projects with respect to which the Construction Lender and the DUS Lender have executed a Certificate of Loan Terms.  Nothing in this Agreement shall be construed to impose on Fannie Mae any obligation to provide a Construction Advance Loan for any project for which a Forward Commitment Confirmation has not been issued by Fannie Mae to a DUS lender, or to impose on the Construction Lender any obligation to provide a Construction Loan for any Project for which a Certificate of Loan Terms has not been signed by the Construction Lender.

4

 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
The Construction Advance Loan4 TC ".
The Construction Advance Loan" \f C \l "1"
.  For each Project, Fannie Mae will make a Construction Advance Loan to the Construction Lender on the following terms and conditions: 



4.1

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Loan to Construction Lender. 4 TC ".1
Loan to Construction Lender " \f C \l "2"
  Fannie Mae will loan to the Construction Lender and Construction Lender will borrow from Fannie Mae a Construction Advance Loan in an amount equal to the Maximum Mortgage Loan Amount.



4.2

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Construction Advance Loan Terms TC "4.2
Construction Advance Loan Terms" \f C \l "2" . The terms of the Construction Advance Loan, including the schedule of the disbursements, will be as set forth in the Certificate of Loan Terms.  Upon execution by the Construction Lender and the DUS Lender, the Certificate of Loan Terms will constitute a binding contractual agreement by Fannie Mae to provide, and by Construction Lender to repay, a Construction Advance Loan with respect to the Project on the terms and conditions set forth in the Certificate of Loan Terms and this Agreement. 
4.3
Payment Terms TC "4.3
Payment Terms" \f C \l "2" .  The Construction Advance Loan will bear interest at the Construction Advance Loan Rate and will be payable monthly, interest only, on the first day of each month until the Final Delivery Date, at which time the entire principal balance of the Construction Advance Loan, will be due and payable in full. Interest only shall be due and payable monthly, in arrears, on the first day of each month, commencing on the first day of the month following the month in which the initial Advance is made under the Construction Advance Loan and continuing on the first day of each month thereafter up to but not including the Final Delivery Date.  If any monthly installment of interest is not paid within 15 days of its due date, the Construction Lender will pay a late charge of 4.0% of the amount of the late payment.  Such charge shall be deemed to fully compensate Fannie Mae for anticipated administrative costs incurred as a result of such late payment provided that in no event shall the aggregate amount of all late charges and interest due under the Construction Advance Loan exceed the Maximum Rate.  If any monthly installment or any other payment due under a Construction Advance Loan remains past due for 30 days or more, interest under such Construction Advance Loan shall accrue on the unpaid principal balance from the due date of such unpaid installment or payment until paid in full at the Construction Advance Loan Default Interest Rate.

The Construction Lender shall make payments under the Construction Advance Loan to Fannie Mae in accordance with the following wiring instructions:

ABA Number:


021 039 500

Telegraphic Abbreviation: 
FNMA/NYC

Note:



GR242 






Lender Number/Loan #/Brief Description

of Transaction



4.4
Construction Advance Loan Rate TC "4.4
Construction Advance Loan Rate" \f C \l "2" .   The Construction Advance Loan Rate will be determined by the Permanent Mortgage Note Rate and will be equal (a) for the Fixed Rate option, to the Pass-Through Rate and (b) for the Variable Rate Option, to the weighted average of the Pass-Through Rates applicable to each outstanding Advance.



4.5 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Interest Rate Options.  4 TC ".5
Interest Rate Options " \f C \l "2"
The Construction Lender and the DUS Lender, in consultation with the Borrower, will elect one of the following options as the basis for determination of the Construction Advance Loan Rate.




4.5(1

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Fixed Rate Option4 TC ".5(1)
Fixed Rate Option" \f C \l "3"
.  If the Fixed Rate Option is selected, the Construction Advance Loan Rate applicable to all Advances under the Construction Advance Loan is fixed upon issuance of the Forward Commitment Confirmation.  Advances under the Construction Advance Loan are then made in either a single Advance or four equal Advances at equal intervals prior to the first anniversary of the Forward Commitment Confirmation.  The first (or single) Advance must be made within 30 days after issuance of the Forward Commitment Confirmation.  Unless the entire Construction Advance Loan is disbursed in a single Advance within 30 days after issuance of the Forward Commitment Confirmation, the Fixed Rate Option requires payment of a fee (the “Hedge Fee”) to cover costs incurred by Fannie Mae in locking the interest rate for any Advances made after such 30 day time period.  At the DUS Lender’s option, the Hedge Fee may take the form of (a) a single lump sum payment equal to a percentage of the Construction Advance Loan and payable on or before the initial Advance under the Construction Advance Loan or (b) an ongoing Hedge Fee payable monthly throughout the term of the Permanent Mortgage Loan as a portion of the Permanent Mortgage Note Rate.




4.5(2

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Variable Rate Option4 TC ".5(2)
Variable Rate Option " \f C \l "3"
.  If the Variable Rate Option is selected, each Advance will bear interest at a separate Construction Advance Loan Rate at the Pass-Through Rate in effect on the date the DUS Lender makes an MCODES Submission to rate lock the Pass-Through Rate applicable to such Advance.  Advances under the Variable Rate Option may be in unequal amounts and will be disbursed in accordance with a schedule established in advance and set forth on the Certificate of Loan Terms. The first Advance must be rate locked and disbursed within 30 days after issuance of the Forward Commitment Confirmation.  No Hedge Fee is required. 




4.5(3

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Change in Interest Rate Option TC "4.5(3)
Change in Interest Rate Option" \f C \l "3" .  If the Variable Rate Option is selected, the Construction Lender and the DUS Lender, in consultation with the Borrower, may elect to convert any remaining undisbursed Advances to the Fixed Rate Option at any time up until 90 days prior to the Final Delivery Date. Upon a conversion to the Fixed Rate Option, a Hedge Fee shall apply to all Advances made thereafter.  To effect a conversion to the Fixed Rate Option, the DUS Lender must make an MCODES Submission to fix or "rate lock" the interest rate applicable to subsequent Advances under the Construction Advance Loan and to set the Hedge Fee.  The Hedge Fee shall apply only to Advances made subsequent to such election and the amount of the Hedge Fee may be reduced as may be reasonable, in Fannie Mae's discretion, taking into account the remaining term of the Construction Advance Loan and the Advances remaining to be disbursed.  



4.5(4 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Calculation of Interest4 TC ".5(4)
Calculation of Interest" \f C \l "3"
  The Construction Advance Loan shall bear interest calculated on the basis of a 360-day year consisting of twelve 30-day months, as set forth on the Certificate of Loan Terms or calculated in accordance with such other method as the DUS Guide may permit, in an amount up to the Maximum Rate. 



4.6 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Final Delivery Date TC "4.6
Final Delivery Date" \f C \l "2" .  All principal, interest and other sums owed on the Construction Advance Loan will be due and payable in full on the Final Delivery Date. The Construction Advance Loan will be deemed paid and the Construction Letter of Credit will be returned to the Construction Lender upon either the (a) delivery of the Permanent Mortgage Loan pursuant to the Forward Commitment or (b), payment by (i) the Construction Lender of all amounts due and owing under the Construction Advance Loan, including payment effected by application of amounts previously drawn by Fannie Mae under the Construction Letter of Credit in accordance with the terms of this Agreement, and (ii) the Borrower of any Delivery Assurance Fee, any outstanding obligations under the Delivery Assurance Note, and any forward commitment fees that may be due under the DUS Guide with respect to the Project. 

4.7
Extension of Final Delivery Date TC "4.7
Extension of Final Delivery Date" \f C \l "2" .  The DUS Lender may extend the Final Delivery Date for one 6-month period with the concurrence of the Construction Lender.  To effect any extension of the Final Delivery Date, all the following conditions must be met on a date (the “Extension Date”) that is at least 10 Business Days prior to the initial Final Delivery Date: (i) an extension by a like period of the Maturity Date of the Construction Loan; and (ii) delivery by the Construction Lender, pursuant to Section 6.3 of this Agreement, of a replacement Construction Letter of Credit or an amendment to the existing Construction Letter of Credit to cover the extended Final Delivery Date, (iii) if applicable, delivery by the Construction Lender of a replacement Commitment Fee Letter of Credit or an amendment to the existing Commitment Fee Letter of Credit to cover the extended Final Delivery Date and (iv) an extension by a like period of the Delivery Assurance Note and any other documents governing the Delivery Assurance Fee and any forward commitment fees applicable to the Project under the DUS Guide.  Any further extension(s) shall require Fannie Mae’s approval, must satisfy the same conditions and will be subject to an extension fee and a potential increase in the Pass-Through Rate, as shall be determined by Fannie Mae in its sole discretion.   



4.8 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Terms and Conditions Subject to Change TC "4.8
Terms and Conditions Subject to Change" \f C \l "2" .  Subject to Section 9.1 and to the terms of any outstanding Certificate of Loan Terms issued under this Agreement, but otherwise notwithstanding anything to the contrary in this Agreement, the terms and conditions of this Agreement are subject to change consistent with DUS Guide policy and product changes relating to the Forward Product Line, as applicable, without need of any written amendment to this Agreement.
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 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
The Construction Lender’s Rights and Obligations on the Construction Loans TC "5.
The Construction Lender’s Rights and Obligations on the Construction Loans" \f C \l "1" .

​5.1
Conditions to Issuance of the Construction Advance Delivery Loan TC "​5.1
Conditions to Issuance of the Construction Advance Delivery Loan" \f C \l "2" .  The Construction Lender shall provide the Construction Letters of Credit, amendments, renewals and replacements to Construction Letters of Credit and Bank Certificates meeting requirements of Section 6 hereof and shall further comply with all the other requirements pertaining to the issuance of the Forward Commitment, the Construction Advance Loan and the Advances to be disbursed under the Construction Advance Loan, pursuant to Section 7 hereof. 



5.2 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Construction Loan Administration5 TC ".2
Construction Loan Administration" \f C \l "2"
.  The Construction Lender will endeavor in good faith to perform and satisfy its obligations and responsibilities as construction lender under the Construction Loan Documents, in accordance with its customary practices and procedures for the administration of construction loans.  The Construction Lender acknowledges that the Borrower, and not Fannie Mae, will be responsible for any construction administration fees payable to the Construction Lender in consideration of its services as administrator of the Construction Loan. 



5.3 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Rights of Construction Lender TC "5.3
Rights of Construction Lender" \f C \l "2" . 

 


5.3(1)
Rights with Respect to the Permanent Mortgage Loan Commitment TC "5.3(1)
Rights with Respect to the Permanent Mortgage Loan Commitment" \f C \l "3" .

With respect to each Project, the Borrower may assign its rights under the Permanent Mortgage Loan Commitment to the Construction Lender, as partial security for the Borrower’s performance of its obligations under the Construction Loan. 




5.3(2)
Right on Default Under the Construction Loan TC "5.3(2)
Right on Default Under the Construction Loan" \f C \l "3" .  If the Borrower defaults on the Construction Loan, the default continues beyond the expiration of any applicable cure period in the Construction Loan Documents (a “Construction Loan Default”), and Construction Lender continues to timely make all scheduled payments on the Construction Advance Loan, the Construction Lender may choose either:

(i)
to complete or arrange for the completion of construction of the Project (and if the Borrower is removed, to designate and substitute a Substitute Borrower in accordance with 5.4 below) in which event Fannie Mae will continue to make disbursements under the Construction Advance Loan and, subject to the satisfaction of the Conditions to Delivery, will accept delivery of the Permanent Mortgage Loan; or

(ii)
to prepay all amounts due and owing under the Construction Advance Loan in full.  In such event the Delivery Assurance Fee shall not be due; both the Construction Lender and Fannie Mae will be relieved of further rights and obligations under this Agreement as to the Project; and the Forward Commitment will terminate and be of no further force and effect. 


5.4 
Substitute Borrower TC "5.4 
Substitute Borrower" \f C \l "2" . Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
If a Construction Loan Default occurs, a Substitute Borrower may assume the rights of the Borrower under the Permanent Mortgage Loan Commitment pursuant to this Section.  A “Substitute Borrower” is one who is approved by both the Construction Lender and the DUS Lender and meets the requirements of the DUS Guide including but not limited to the following:



(i)
the Substitute Borrower, its Principals (as such term is defined in the DUS Guide), including any limited partner of the Borrower purchasing Low-Income Housing Tax Credits allocated to the Project, and the Substitute Borrower's management agent (the "Substitute Management Agent"), must satisfy all applicable credit and underwriting requirements of the DUS Guide; 



(ii)
one or more individuals or entities determined by the DUS Lender to satisfy the requirements of the DUS Guide must be identified and must agree to act as substitute key principal(s) (the "Substitute Key Principal(s)") with respect to the Permanent Mortgage Loan;



(iii)
any and all conditions to transfer of the Project set forth in any subordinate financing must be satisfied; and



(iv)
the Permanent Mortgage Loan must underwrite on the same or better terms with the Substitute Borrower as with the Borrower or, with the consent of Fannie Mae, if the Permanent Mortgage Loan fails to underwrite on the same terms with the Substitute Borrower, the Forward Commitment and the Permanent Mortgage Loan Commitment may be amended to reflect such new and additional terms and conditions as are required to satisfy the DUS Guide requirements for the Permanent Mortgage Loan with the Substitute Borrower.

Fannie Mae must be reimbursed in full for all costs, expenses and fees, including all attorney's fees, incurred by or otherwise owing to Fannie Mae in connection with substitution of the Substitute Borrower, and a reasonable estimate of such costs, expenses and fees must be paid to Fannie Mae prior to issuance of a Forward Commitment Confirmation.  All of the conditions to substitution set forth above must be satisfied, and the Substitute Borrower must be substituted, in a timely manner in order to effect the Mortgage Loan Delivery on or before the Final Delivery Date.


5.5 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Substitution of DUS Lender TC "5.5
Substitution of DUS Lender" \f C \l "2" .   Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h If the DUS Lender ceases to be a qualified DUS Lender in good standing, or is otherwise ineligible to originate the Permanent Mortgage Loan or fails or refuses for any reason to perform its obligations under the Forward Commitment (including without limitation its obligation to deliver the Permanent Mortgage Loan to Fannie Mae), Fannie Mae agrees to use its best efforts to confirm a Forward Commitment with another DUS lender authorized to originate and sell mortgage loans under DUS, that is in good standing and is willing to be bound by the terms and conditions of the Forward Commitment.  The terms and conditions on which Fannie Mae commits to purchase the Permanent Mortgage Loan from a substitute DUS Lender may be either (a) equivalent to the terms and conditions of the Forward Commitment or (b) such other terms and conditions as Fannie Mae may require provided that, absent a material change in facts relating to the Borrower, the Key Principals or the Project, such other terms and conditions will not be more restrictive than the terms of the Forward Commitment.
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 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Construction Letter of Credit TC "6.
Construction Letter of Credit" \f C \l "1" . To secure repayment of each Construction Advance Loan, the Construction Lender will issue or cause to be issued a Construction Letter of Credit, and such amendments, renewals or replacements of the Construction Letter of Credit, or confirming letters of credit, as may be required under this Section 6 of the Agreement.  

6.1
Required Terms and Form of Construction Letter of Credit for Initial Advance TC "6.1
Required Terms and Form of Construction Letter of Credit for Initial Advance" \f C \l "2" . For the initial Advance under the Construction Advance Loan, the Construction Lender shall furnish a Construction Letter of Credit meeting the following requirements:

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h (i)
be a clean irrevocable letter of credit, effective as of the scheduled disbursement date of the initial Advance under the Construction Advance Loan, that is substantially in the form of Exhibit C to this Agreement;

(ii Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
be in an amount equal to (a) the outstanding principal amount of the Construction Advance Loan at any time plus (b) 45 days interest on such outstanding principal balance at the Construction Advance Loan Rate;

(iii Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
be issued for the account of the Borrower and for the sole benefit of Fannie Mae;

(iv Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
have an expiration date not earlier than 15 days after the Final Delivery Date, as the Final Delivery Date may be extended under this Agreement;

(v Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
provide that it may be drawn, in whole and not in part, by presentation to the Letter of Credit Issuer of a clean sight draft; and

(vi Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
be accompanied, on delivery to Fannie Mae, by a Bank Certificate, substantially in the form of Exhibit D-1 to this Agreement. 

6.2 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Required Replacement Letter of Credit or Amendment Prior to Subsequent Advances TC "6.2
Required Replacement Letter of Credit or Amendment Prior to Subsequent Advances" \f C \l "2" .  For each subsequent Advance under the Construction Advance Loan, the Construction Lender shall furnish to Fannie Mae either:

(i Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
an amendment to the Construction Letter of Credit, that shall be effective on the date of the Advance and meeting the requirements of Section 6.1 of this Agreement, increasing the Construction Letter of Credit to an amount equal to the outstanding principal balance of the Construction Advance Loan following the scheduled Advance, plus 45 days interest at the Construction Advance Loan Rate on such outstanding principal balance, or

(ii Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
a replacement Construction Letter of Credit in an amount equal to the outstanding principal balance of the Construction Advance Loan following the scheduled Advance, plus 45 days interest at the Construction Advance Loan Rate on such outstanding principal balance,  effective on the date of the Advance and  meeting the requirements of Section 6.1 of this Agreement;

accompanied in either case by a current Bank Certificate in the form of Exhibit D-2.  



6.3 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Required Amendment or Replacement of Construction Letter of Credit on Extension of Final Delivery Date TC "6.3
Required Amendment or Replacement of Construction Letter of Credit on Extension of Final Delivery Date" \f C \l "2" .  For any extension of the Final Delivery Date pursuant to Section 4.7 of this Agreement the Construction Lender shall furnish, or cause to be furnished, to Fannie Mae either:

(i Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
an amendment to the Construction Letter of Credit effective on the Extension Date and meeting the requirements of Section 6.1 of this Agreement extending the expiration date of the Construction Letter of Credit to that date that is 15 days following the extended Final Delivery Date ; or

(ii Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
a replacement Construction Letter of Credit, effective on the date immediately following the expiration date of the then-outstanding Construction Letter of Credit, that meets the requirements of Section 6.1 of this Agreement;

accompanied in either case by a current Bank Certificate in the form of Exhibit D-2.  

6.4 Amendment or Replacement of Construction Letter of Credit Expiring before the Final Delivery Date TC "6.4 Amendment or Replacement of Construction Letter of Credit Expiring before the Final Delivery Date" \f C \l "2" .
 Seq Level8 \r0 \h If at any time for any reason the Construction Letter of Credit or confirming Construction Letter of Credit has an expiration date before the Final Delivery Date, the Construction Lender must deliver a replacement Construction Letter of Credit or confirming Construction Letter of Credit to Fannie Mae meeting the requirements of Section 6.1 together with a current Bank Certificate in the form of Exhibit D-2.

6.5 
Return of Replaced Letters of Credit TC "6.5 
Return of Replaced Letters of Credit" \f C \l "2" .   Upon the effective date of any  acceptable replacement Construction Letter of Credit issued under Sections 6.2, 6.3 or 6.4 of this Agreement, Fannie Mae shall surrender to the Construction Lender the original of the Construction Letter of Credit then being replaced.



6.6 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Letter of Credit Issuer Rating Event TC "6.6
Letter of Credit Issuer Rating Event" \f C \l "2" .  The Letter of Credit Issuer, whether the Construction Lender or another financial institution, must, at the time of issuance, amendment, renewal or replacement of the Construction Letter of Credit, and throughout the term of each Construction Letter of Credit, have a rating equal to or better than the Letter of Credit Rating Requirements for issuers of acceptable letters of credit, as set forth in Exhibit E. The Construction Lender shall verify, for its internal records, the Letter of Credit Issuer’s Rating on the first day of each calendar quarter, and notify Fannie Mae of any downgrade by written notice from its Chief Financial Officer or other appropriate officer. If such downgrade does not result in a Letter of Credit Issuer Rating Event, such notification shall be given within ten Business Days of Construction Lender’s knowledge or receipt of such notice of downgrade. If such downgrade results in a Letter of Credit Issuer Rating Event, such notification shall be given within five days of Construction Lender’s knowledge or receipt of such notice of downgrade; and within 10 Business Days after the Construction Lender’s knowledge or receipt such notice, Construction Lender shall deliver or arrange for delivery to Fannie Mae of a replacement Construction Letter of Credit or a confirming Construction Letter of Credit for the then-outstanding Construction Letter of Credit, in either case meeting the Letter of Credit requirements of  Section 6 and issued by a Letter of Credit Issuer satisfying the Letter of Credit Issuer Rating Requirements, together with a current Bank Certificate substantially in the form of Exhibit D-1.



6.7
Timing of Delivery of Construction Letters of Credit TC "6.7
Timing of Delivery of Construction Letters of Credit" \f C \l "2"   Delivery of all Construction Letters of Credit, amendments to, and replacements of Construction Letters of Credit and the accompanying Bank Certificate shall be made no later than, as applicable: (i) three Business Days prior to the applicable scheduled disbursement date of the Advance, (ii) 10 Business Days prior to the Final Delivery Date, and (iii) 10 Business Days after Construction Lender’s knowledge or receipt of notice of a Letter of Credit Issuer Rating Event, except as may be required to comply with subsection (ii) above.

 

6. 8 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Letter of Credit Fees6 TC ".8
Letter of Credit Fees" \f C \l "2"
.   The Construction Lender acknowledges that all Letter of Credit fees owing to the Letter of Credit Issuer for issuance of the Construction Letter of Credit will be borne by the Borrower and that Fannie Mae will have no responsibility for the payment of any fees in connection with issuance, amendment, renewal or replacement of the Construction Letter of Credit (including the issuance of any confirming Construction Letter of Credit or any Bank Certificate).


7.
Construction Advance Loan Closing for Each Project TC "7.
Construction Advance Loan Closing for Each Project" \f C \l "1" 
 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
7.1 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
 TC "7.1
Conditions Precedent to Funding the Construction Advance Loan" \f C \l "2" Conditions Precedent to Funding the Construction Advance Loan  For each Project, the obligations of Fannie Mae and the Construction Lender to perform under this Agreement shall be subject to (a) (i) the performance by the other party, in accordance with the terms of this Agreement, (ii) prior to the issuance of a Forward Commitment and a Construction Advance Loan,  the performance by the Construction Lender of its obligation under Section 7.2 of this Agreement, and (iii) prior to the initial Advance under the Construction Advance Loan, the performance by the Construction Lender of its obligations under Section 7.3 of this Agreement; (b) the fulfillment of the conditions set forth in Section 7.4 of this Agreement; and (c) the truth and accuracy of the representations and warranties set forth in Section 11 of this Agreement.

7.2
Conditions Precedent to Issuance of a Forward Commitment and a Construction Advance Loan TC "7.2
Conditions Precedent to Issuance of a Forward Commitment and a Construction Advance Loan" \f C \l "2" . The DUS Lender must make an MCODES Submission to effect the issuance of a Forward Commitment and the Construction Lender must execute the Certificate of Loan Terms to effect the issuance of a Construction Advance Loan; both of which require all of the following conditions precedent to be met: 

(i)
Subject to the satisfaction of the terms and conditions of the Construction Loan Commitment, the Construction Lender agrees to make a Construction Loan to the Borrower (a) in an amount equal to or greater than the amount of the Construction Advance Loan, (b) with a Construction Loan Maturity Date no earlier than the Final Delivery Date, as the Final Delivery Date may be extended in accordance with the term of this Agreement, and (c) evidenced by a Construction Loan Note and Construction Loan Mortgage.  The Construction Loan may only be greater if it includes funds to be provided by the Construction Lender as a bridge loan against anticipated equity investments in the Project. 

(ii) 
The DUS Lender is prepared to issue a Permanent Mortgage Loan Commitment to the Borrower consistent with the terms of the proposed Forward Commitment; 

(iii) Construction Lender’s and DUS Lender’s reasonable belief that all conditions precedent to the closing of the Construction Loan and the Construction Advance Loan can be satisfied and such loans closed within 30 days after issuance of the Forward Commitment Confirmation;

(iv) Construction Lender’s and DUS Lender’s agreement to the terms of the Certificate of Loan Terms (subject to the determination of a Pass-Through Rate upon issuance of the Forward Commitment Confirmation); 

(v)
The Regulatory Agreements, if any, shall have been approved by the DUS Lender and the Construction Lender and shall provide, where applicable, that the Project shall at all times be operated in such manner as to comply with the requirements of the Internal Revenue Code and the regulations of the Department of the Treasury for obtaining and preserving the Low-Income Housing Tax Credit if, and to the extent, applicable to the Project; and

(vi

 Seq Level8 \r0 \h )
the DUS Lender shall have reviewed and approved the terms, and the forms of all subordinate loan documents, to be in effect during the term of the Permanent Mortgage Loan with respect to Approved Subordinate Financing, and each subordinate lender shall have indicated in writing its agreement to execute Fannie Mae’s standard form of subordination agreement, or such modified subordination agreement as the DUS Lender and Fannie Mae may approve.



7.3 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Undertakings of Fannie Mae and the Construction Lender as Conditions Precedent to Funding Initial Advance TC "7.3
Undertakings of Fannie Mae and the Construction Lender as Conditions Precedent to Funding Initial Advance" \f C \l "2" .  Fannie Mae and the Construction Lender shall, for each Project, meet the following obligations:




7.3(1

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Fannie Mae1 TC "7.3 ()
Fannie Mae" \f C \l "3"
.  Prior to the date of the initial Advance under the Construction Advance Loan, Fannie Mae shall:

(i)
 Seq Level8 \r0 \h 

 Seq Level8 \r0 \h have issued a Forward Commitment Confirmation to the DUS Lender in accordance with Part XV of the DUS Guide; and

(ii)
be prepared, to disburse the Construction Advance Loan proceeds in accordance with the schedule of disbursements set forth in the Certificate of Loan Terms.




7.3(2

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
The Construction Lender2 TC "7.3()
The Construction Lender" \f C \l "3"
.  As a condition to Fannie Mae funding the initial Advance under the Construction Advance Loan in accordance with the applicable terms of this Agreement, the Construction Lender shall:

(i)
have executed and returned to the DUS Lender the Certificate of Loan Terms; and

(ii)
have delivered to Fannie Mae the Construction Letter of Credit meeting the requirements of Section 6.1 of this Agreement and the accompanying Bank Certificate.


 Seq Level8 \r0 \h 


7.4 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Other Conditions Precedent to Funding of Initial Advance TC "7.4
Other Conditions Precedent to Funding of Initial Advance" \f C \l "2" . On or before, and as a condition precedent to, Fannie Mae’s disbursement of the initial Advance under the Construction Advance Loan:




(i

 Seq Level8 \r0 \h )
the DUS Lender shall:





(1)
have prepared, executed  and delivered to Fannie Mae a Certificate of Loan Terms that has been executed by the Construction Lender;





(2)
have issued the Permanent Mortgage Loan Commitment to the Borrower and obtained a Forward Commitment Confirmation from Fannie Mae; 





(3)
have entered into the Delivery Assurance Note with the Borrower and have assigned and delivered the Delivery Assurance Note to Fannie Mae; 

(4) have recorded the Delivery Assurance Mortgage; and





(5)
have paid Fannie Mae all applicable fees.




(ii Seq Level8 \r0 \h )
the Borrower shall have accepted the Construction Loan Commitment and shall have satisfied all conditions precedent to closing under the Construction Loan Commitment;




(iii Seq Level8 \r0 \h )
the Borrower shall have accepted the Permanent Mortgage Loan Commitment; and executed the Delivery Assurance Note and Mortgage; and




(iv Seq Level8 \r0 \h )
the Construction Loan shall have closed.

7.5 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Conditions to Disbursement of Subsequent Advances TC "7.5
Conditions to Disbursement of Subsequent Advances" \f C \l "2" . Funding of each subsequent Advance under the Construction Advance Loan is conditioned upon (a) timely receipt by Fannie Mae of the Construction Letter of Credit, or an amendment to, or replacement of, the Construction Letter of Credit, as applicable, meeting the requirements of Section 6 of this Agreement and the accompanying Bank Certificate and (b) for the Variable Rate Option only, an MCODES submission to lock a Construction Advance Loan Rate on such Advance and an amendment to the Certificate of Loan Terms executed by the Construction Lender and the DUS Lender setting forth the interest rate applicable to the next Advance. Such documents together with a written notice of any change in the wiring instructions from those set forth in the Certificate of Loan Terms must be received by Fannie Mae no later than three Business Days before the scheduled date of disbursement of such Advance.  Fannie Mae will fund disbursements under the Construction Advance Loan by bank wire transfer, in accordance with the wiring instructions set forth in the Certificate of Loan Terms, for receipt by the Construction Lender not later than 1:00 p.m., Washington, D.C. time, on the scheduled disbursement date. 


7.6 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Estoppels TC "7.6
Estoppels" \f C \l "2".




7.6(1

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Fannie Mae1 TC "7.6()
Fannie Mae" \f C \l "3"
.  By its issuance of a Forward Commitment Confirmation for a Project, Fannie Mae will be deemed to certify, as if it made such certification at the time of such delivery, that: 

(i)
to the best of Fannie Mae’s knowledge, the Forward Commitment is in full force and effect with no default thereunder; and

(ii)
based solely on information provided to Fannie Mae by the DUS Lender, the Permanent Mortgage Loan is not an "ineligible mortgage loan" as defined in the DUS Guide.




7.6(2

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
The Construction Lender2 TC "7.6()
The Construction Lender" \f C \l "3"
. By its execution and delivery of a Certificate of Loan Terms for a Project, the Construction Lender  will be deemed to certify, as if it made such certification at the time of such delivery, that:

(i)
the Construction Loan Commitment has been accepted by the Borrower and to the best of the Construction Lender’s knowledge is in full force and effect with no material default thereunder; and

(ii)
except as otherwise disclosed to Fannie Mae and the DUS Lender, the Borrower has satisfied each of the conditions set forth in the Construction Loan Commitment to the extent any such condition has not been waived or postponed. 

8 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Events of Default; Fannie Mae's Right to Draw On the Construction Letter of Credit TC "8.
Events of Default; Fannie Mae's Right to Draw On the Construction Letter of Credit" \f C \l "1".



8.1

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Events of Default1 TC "8.
Events of Default" \f C \l "2"
.  With respect to each Project, (i) each of the Borrower Defaults set forth in Section 8.1(1) of this Agreement, (ii) each of the Letter of Credit Issuer Events set forth in Section 8.1(2) of this Agreement, and (iii) each of the Construction Advance Loan Defaults as defined in Section 8.1(3) of this Agreement, shall constitute an Event of Default under this Agreement entitling, but not requiring Fannie Mae to exercise all remedies it has available to it including, but not limited to, the right to accelerate the entire unpaid principal balance and interest due under the Construction Advance Loan and to fully draw on the Construction Letter of Credit; provided however that Fannie Mae shall only be entitled to terminate the Forward Commitment upon the occurrence of a Borrower Default.




8.1(1

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Borrower Default1 TC "8.(1)
Borrower Default" \f C \l "3"
.  Each of the following is a Borrower Default and, therefore, an Event of Default under this Agreement:

(i)
the failure of the Construction Lender, following any Construction Loan Default to either (a) make timely payments of interest, or of principal and interest on the Final Delivery Date, or to make punctual payment of any other amounts due and owing under the Construction Advance Loan or (b) take down an Advance in the amount and on the date required under the Certificate of Loan Terms; 

(ii)
the failure of the Borrower to satisfy the Conditions to Delivery on or before the Final Delivery Date; 

(iii)
the failure of the Construction Lender to perform its obligations under Section 10.2 of this Agreement;


(iv)
a material adverse change in the financial condition of  Borrower or any of its parents or members or of any Key Principal (as such term is defined in the DUS Guide) or any of its parents or members resulting in a default on any of its obligations or a voluntary or involuntary bankruptcy filing; or 

(v)
the Borrower obtains another permanent mortgage loan on the Project, other than pursuant to the Permanent Mortgage Loan Commitment.




8.1(2 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Letter of Credit Issuer Event1 TC "8.(2)
Letter of Credit Issuer Event" \f C \l "3"
.  With respect to each Project, each of the following is a Letter of Credit Issuer Event and, therefore, an Event of Default under this Agreement:




(i)
the Construction Lender fails to timely deliver to Fannie Mae any Construction Letter of Credit, any amendment to the existing Construction Letter of Credit, any replacement Construction Letter of Credit, or any confirming Construction Letter of Credit together with a current Bank Certificate; pursuant to Section 6 of this Agreement; and

(ii)
the Construction Lender fails to timely perform any other obligation under Sections 5, 6 or 7 of this Agreement.




8.1(3 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Construction Advance Loan Default TC "8.1(3)
Construction Advance Loan Default" \f C \l "3" .  For each Project, the failure of the Construction Lender, in the absence of a Borrower Default under the Construction Loan, to either (a) make punctual payment of any amount due and owing under the Construction Advance Loan or (b) take down an Advance in the amounts and on the dates required under the Certificate of Loan Terms, shall be a Construction Advance Loan Default and, therefore, an Event of Default under this Agreement.



8.2

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Remedies on the Occurrence of an Event of Default2 TC "8.
Remedies on the Occurrence of an Event of Default" \f C \l "2"
. 




8.2(1

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Borrower Default2 TC "8.(1)
Borrower Default" \f C \l "3"
. For each Project, upon the occurrence of a Borrower Default, Fannie Mae shall be entitled to exercise its remedies, which include, but are not limited to the right: to accelerate the entire unpaid principal balance and interest due under the Construction Advance Loan and this Agreement, to commence legal and equitable proceedings, to enforce collection of the amounts due, which shall also include the right to reasonable attorney's fees and costs, to draw on the entire Construction Letter of Credit, apply the proceeds thereof to the full repayment of principal and interest and other amounts due under the Construction Advance Loan, to retain the Delivery Assurance Fee, and to terminate the Forward Commitment.  Notwithstanding the foregoing, if the Borrower Default is an event described under Section 8.1(1)(i) or (iv) hereof, Fannie Mae shall not terminate the Forward Commitment if, within a reasonable period of time as shall be determined by Fannie Mae, the Construction Lender and the DUS Lender obtain a Substitute Borrower (in accordance with the provisions of Section 5.4 hereof).




8.2(2

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Construction Advance Loan Default; Letter of Credit Issuer Event TC "8.2(2)
Construction Advance Loan Default; Letter of Credit Issuer Event" \f C \l "3" .  For each Project, upon the occurrence of a Construction Advance Loan Default or a Letter of Credit Issuer Event, Fannie Mae shall be entitled to exercise the same remedies as in Section 8.2(1) above except that absent a Borrower Default, Fannie Mae shall not have the right to terminate the Forward Commitment and retain the Delivery Assurance Fee. Any funds drawn by Fannie Mae under the Letter of Credit may be applied at Fannie Mae’s sole discretion to payment of any past due installment(s) owing under the Construction Advance Loan.  If a Borrower Default has not occurred and does not occur, Fannie Mae shall hold any remaining funds drawn under the Construction Letter of Credit until the first to occur of (a) delivery of the Permanent Mortgage Loan to Fannie Mae, in which event the funds drawn under the Construction Letter of Credit shall be delivered to, or at the direction of, the Construction Lender or (b) the occurrence of the Final Delivery Date without satisfaction of the Conditions to Delivery, in which event Fannie Mae shall apply the funds drawn under the Construction Letter of Credit to the repayment of the Construction Advance Loan and the Forward Commitment shall automatically terminate. If the proceeds of the Letter of Credit are insufficient to cover all past due payments and scheduled payments (including the final payment on the Final Delivery Date) on the Construction Advance Loan, then within 5 days after notice of such shortfall from Fannie Mae to Construction Lender, Construction Lender shall pay such additional shortfall to Fannie Mae as part of the Construction Advance Loan.




8.2(3) Additional Remedies on Letter of Credit Issuer Event TC "8.2(3) Additional Remedies on Letter of Credit Issuer Event" \f C \l "3" .  Fannie Mae  shall at any time be entitled to draw down the proceeds of any Construction Letter of Credit issued by a Letter of Credit Issuer which no longer satisfies the Letter of Credit Rating Requirements, provided that if the Construction Lender thereafter delivers a replacement Construction Letter of Credit, together with a current Bank Certificate, both complying with the requirements of Section 6 of this Agreement, Fannie Mae will accept the replacement Construction Letter of Credit in exchange for the cash proceeds drawn under the prior Construction Letter of Credit).
8.2(4)
Construction Advance Loan Default in Absence of Borrower Default TC "8.2(4)
Construction Advance Loan Default in Absence of Borrower Default" \f C \l "3" .   Neither a Construction Advance Loan Default nor a Letter of Credit Issuer Event alone shall constitute a Borrower Default.  A draw on the Construction Letter of Credit by Fannie Mae on account of a Construction Advance Loan Default or a Letter of Credit Issuer Event shall not entitle the Construction Lender to exercise its remedies against the Borrower under the Construction Loan.  Neither a Letter of Credit Issuer Event nor a Construction Advance Loan Default shall entitle Fannie Mae to terminate the Forward Commitment except as set forth in Section 8.2(1) above.  If, however, there is a Borrower Default at any time following a draw on the Construction Letter of Credit as a result of a Construction Advance Loan Default or a Letter of Credit Issuer Event, Fannie Mae shall be entitled to exercise its rights under Section 8.2(1) hereof, and the Construction Lender shall be entitled to enforce its remedies under the Construction Loan Mortgage. 

9 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Permanent Mortgage Loan TC "9.
Permanent Mortgage Loan" \f C \l "1".  

9.1 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Underwriting Criteria TC "9.1
Underwriting Criteria " \f C \l "2". Any changes in the underwriting criteria set forth in the DUS Guide, which are made effective after the issuance of a Forward Commitment Confirmation, will not be applicable to any Forward Commitments or any associated Permanent Mortgage Loans for which Forward Commitment Confirmations have been issued.  However, Fannie Mae reserves the right to change or modify its procedural requirements for documenting, delivery and servicing of the Permanent Mortgage Loan by the DUS Lender.



9.2 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Conditions to Delivery TC "9.2
Conditions to Delivery" \f C \l "2". Fannie Mae's obligation to purchase the Permanent Mortgage Loan is subject to Fannie Mae's determination, in its sole and absolute discretion, that the conditions to delivery set forth below, and each Special Condition set forth in the Certificate of Loan Terms (each, a "Condition to Delivery"), have been satisfied: 




(i)
Completion of the Project.  As evidenced by the satisfaction of the requirements set forth in paragraph (ii) below, the Borrower has completed the Project (including all amenities, landscaping, signs, parking and the like, except for minor punch list and weather-sensitive items for which sufficient funds have been reserved in a completion/repair reserve fund) as of the Final Delivery Date (a) in a good and workmanlike manner and substantially in accordance with the Approved Plans; (b) on a lien-free basis; (c) in compliance with all applicable requirements of all governmental authorities having jurisdiction over the Project, including, without limitation, all applicable laws, building codes, zoning requirements, subdivision requirements, fire and safety laws, the requirements of the Americans with Disabilities Act and, if applicable, the design and construction requirements established pursuant to the Fair Housing Act, as amended; and (d) in compliance with the environmental requirements of the DUS Guide. 





(ii)
Evidence of Completion.  The DUS Lender has obtained all certificates and reports of the Project Architect, the Architectural Consultant and other Project Consultants as required by the DUS Guide to establish completion of the Improvements in accordance with the requirements of the DUS Guide, including (a) evidence of the availability of all public utilities necessary to the operation of the Project; (b) true and correct copies of each unconditional certificate of occupancy (or the local equivalent of a certificate of occupancy), issued by the governmental authority empowered to exercise jurisdiction over the Project and to properly issue such certificates, for all portions of the Project for which such a certificate is required or, if certificates of occupancy are not required by local law, evidence that the Project has passed all inspections and received all approvals which are conditions precedent to occupancy of all parts of the Improvements; (c) true and correct copies of all operating permits and licenses for the Project; and (d) certificates from the Architectural Consultant and the Project Consultants, including the Project Architect, in form and substance acceptable to the DUS Lender and Fannie Mae, in its discretion, stating that the Improvements have been completed substantially in accordance with the Approved Plans.





(iii)
Timely Delivery of Mortgage Loan Delivery Package.  The DUS Lender has timely delivered the Mortgage Loan Delivery Package to Fannie Mae, including, where appropriate, executed assignments or endorsements of the Permanent Mortgage Loan Documents.





(iv)
Payment of fees.  All required fees under the Forward Commitment have been paid.





(v)
Equity Contributions.  The DUS Lender has obtained a certificate of the Borrower, or other evidence satisfactory to Fannie Mae, confirming that all funds reflected on the Borrower's sources and uses of funds statement, including but not limited to all equity contributions to the Borrower required to be paid in as of the time of Mortgage Loan Delivery, have been received by the Borrower and have been properly invested in the Project as of the time of Mortgage Loan Delivery.





(vi)
Evidence of Low-Income Housing Credit Reservation or Allocation.  The Project (if it is a Multifamily Affordable Housing Property) is eligible for Low-Income Housing Tax Credits, and Low-Income Housing Tax Credits have been reserved for, or allocated to, the Project in the required amount.





(vii)
Continued Compliance with Fannie Mae Eligibility and Underwriting Standards. The Borrower under the Permanent Mortgage Loan must remain unchanged, subject to the Construction Lender’s right to provide a Substitute Borrower as provided in Section 5.4 hereof; the Borrower must continue to be an eligible borrower under the DUS Guide; the Borrower must continue to own the Project; there must be no change in the Key Principals and no reduction in the Key Principals’ direct or indirect ownership interest in and control over the Borrower; and there must be no material adverse change in the condition, financial or otherwise, of the Borrower or any Key Principal.



9.3 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Determination of Permanent Mortgage Loan Amount TC "9.3
Determination of Permanent Mortgage Loan Amount " \f C \l "2".  




9.3(1 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Calculation.  TC "9.3(1)
Calculation " \f C \l "3" For each Project, the principal amount of the Permanent Mortgage Loan (the "Permanent Mortgage Loan Amount") will be determined in accordance with the formula set forth below in an amount up to the Maximum Mortgage Loan Amount set forth in the Forward Commitment Confirmation.  The DUS Lender shall divide (x) by (y), where (x) is the quotient obtained by dividing the Net Operating Income of the Project by the applicable Debt Service Coverage Factor (as set forth in the Certificate of Loan Terms) and (y) is the Annual Debt Service Constant (as set forth in the Certificate of Loan Terms) or, expressed as a formula:






   
x =  
(Net Operating








Income ( Debt Service








Coverage Factor)

   Permanent Mortgage Loan Amount = 

__________________________________






   
y =  
Annual Debt Service Constant


"Net Operating Income" means the difference between (a) the annualized effective gross income of the Project determined on the basis of the actual effective gross income produced by the Project during the three consecutive full calendar months immediately preceding the month in which the Borrower requests that the DUS Lender determine the Permanent Mortgage Loan Amount under the Forward Commitment (the "Three-Month Period"), as established in accordance with Section 9.3(3) of this Agreement; and (b) the annualized expenses for the Project determined in accordance with the DUS Guide and on the basis of the higher of:





(i)
annualized expenses of the Project during the Three Month Period plus such other expenses as the DUS Lender, in its discretion, may require; or




(ii)
expenses for the Project assumed by the DUS Lender in underwriting and approving the Permanent Mortgage Loan (the "Underwritten Expenses") as set forth in the Certificate of Loan Terms; provided, however, that the DUS Lender shall use the actual expenses (rather than underwritten expenses) incurred for (A) real property taxes, provided that the real property tax assessment is a full assessment of the Project reflecting completion of the Improvements in substantial accordance with the Approved Plan, and (B) property, liability and other insurance, provided that the insurance premiums reflect insurance coverage for the Project complying in all respects with the DUS Guide requirements. 


"Annual Debt Service Constant" means the constant annual percentage necessary to fully amortize the Permanent Mortgage Loan in level monthly payments over the Amortization Period set forth in the Forward Commitment Confirmation at the Permanent Mortgage Note Rate (when expressed as a percentage, the Annual Debt Service Constant must be carried out to at least six decimal places).

The Permanent Mortgage Loan Amount, as determined in accordance with this Section 9.3(1), should be rounded to the nearest hundred dollars.  Notwithstanding the foregoing, the Permanent Mortgage Loan Amount may not exceed the Maximum Mortgage Loan Amount set forth in the Forward Commitment Confirmation.  If the Permanent Mortgage Loan Amount determined in accordance with this Section 9.3(1) is less than the Maximum Mortgage Loan Amount, the Borrower must have secured a source of funds, whether debt or equity, acceptable to the DUS Lender, to cover the difference between the Maximum Mortgage Loan Amount and the Permanent Mortgage Loan Amount.  If the determination of the Permanent Mortgage Loan Amount results in an amount that equals or exceeds the Maximum Mortgage Loan Amount, Fannie Mae shall not be required to accept the delivery of a Permanent Mortgage Loan in an amount less than the Maximum Mortgage Loan Amount unless a Prorated Delivery Assurance Fee (as defined in the Delivery Assurance Note) is paid.  




9.3(2)
Subordinate Financing TC "9.3(2)
Subordinate Financing" \f C \l "3" .  If the Borrower has incurred or will incur additional debt to cover such difference, such debt cannot be secured by a lien on the Project unless the Project is a Multifamily Affordable Housing Property; in which case the additional debt must be subordinated to the Permanent Mortgage Loan, and the terms, conditions and documentation of the additional debt must meet the requirements for subordinate financing as set forth in the DUS Guide.  




9.3(3 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Establishment of Effective Gross Income TC "9.3(3)
Establishment of Effective Gross Income " \f C \l "3".  The Mortgage Loan Delivery Package must include such information as is required by the DUS Guide to establish the actual effective gross income produced by the Project in each of the three months comprising the Three-Month Period.  The actual effective gross income shall be based on Fannie Mae Form 4243, June 97 (or as subsequently revised) (“Fannie Mae Form 4243”) and shall include only rental income from the residential rental units, garage, parking, laundry and commercial space income and any “other income” to the extent permitted by the DUS Guide and used by the DUS Lender in underwriting and approving the Permanent Mortgage Loan.  Notwithstanding the foregoing, in determining the actual effective gross income, the actual rental and other income from the Project must be reduced as required by the DUS Guide to reflect, among other things:





(i)
any concessions or other inducements (such as any cash reductions in monthly rent during the term of a lease, any free rent before, during or after the term of a lease, any rent coupons, gift certificates and tangible goods or any other form of rent reduction or forbearance);





(ii)
the greater of (A) an assumed vacancy of at least five percent for residential rental units and at least 10 percent for commercial space, or (B) in the case of either residential rental units or commercial space, the actual vacancy rate at the time of establishment of the actual effective gross income under this paragraph;



(iii)
30-day or more delinquencies; and 

(iv) (A) for Multifamily Affordable Housing Properties, the actual and underwritten rental income cannot exceed the requirements of the low-income restrictions required by any applicable federal, state or local subsidy program, any restrictive covenant or regulatory agreement or otherwise as required by the DUS Guide;




(B) for Moderate-Income Housing Properties, the underwritten rental income on 51% of all Units (across all unit size types) cannot exceed 100% of the current Area Median Income, as adjusted for family size and deductions for utility allowances; and 

(C) for Market Rate Housing Properties, the underwritten rental income may not exceed Fannie Mae’s requirements as provided in the DUS Guide.

No other income may be included in the actual effective gross income produced by the Project in the Three-Month Period.  The information submitted must include the (A) percentage of the residential rental units in the Project that have achieved occupancy (in accordance with Section 9.3(4) below), categorized by bedroom configuration (e.g., one-bedroom, two-bedroom, etc.), size (i.e., square footage) and unit type (i.e., low income or market rate): (B) actual effective gross income produced by the Project in the three months comprising the Three-Month Period; and (C) rental income by unit type.



9.3(4 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Minimum Occupancy Requirement  TC "9.3(4)
Minimum Occupancy Requirement " \f C \l "3"  No later than the Final Delivery Date, the DUS Lender must have received and approved, in accordance with applicable DUS Guide requirements, a fully executed Certification to Project Rent Roll, on Fannie Mae Form 4243, for each of the three months comprising the Three-Month Period, each certified as true and correct by the Borrower and the manager of the Project and, with respect to the most recent rent roll, certified by the DUS Lender, demonstrating that, in each of the three months comprising the Three-Month Period, not less than 90% of the Units were physically occupied under Acceptable Leases (the "Minimum Occupancy Requirement").  The rent rolls for the second and third months of the Three-Month Period shall be dated one and two months, respectively, from the date of the rent roll for the first month of the Three-Month Period. "Acceptable Leases" means legally valid, binding and enforceable written lease agreements with bona fide tenants (excluding employees of the Borrower or any Affiliate of the Borrower) providing for initial lease terms of not less than six months and complying with all applicable laws and with the DUS Guide.  The Borrower must certify, as of the Final Delivery Date, that there has been no material adverse change in the information contained in the Fannie Mae Form 4243 previously certified by the DUS Lender.

10 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Satisfaction and Release of Obligations under the Agreement TC "10.
Satisfaction and Release of Obligations under the Agreement" \f C \l "1".  



10.1

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Fannie Mae1 TC "10.
Fannie Mae" \f C \l "2"
.  With respect to each Project, when the Conditions to Delivery are satisfied, as evidenced by written notification from the DUS Lender to Fannie Mae and Fannie Mae has confirmed that the Conditions to Delivery have been met, Fannie Mae shall deliver or cause to be delivered to an escrow agent (the "Escrow Agent"), pursuant to an agreement in substantially the form of Exhibit B (the "Escrow Agreement"), the following items, to be held and distributed by the Escrow Agent in accordance with the terms of Section 10.3 of this Agreement:



(i

 Seq Level8 \r0 \h )
the Construction Letter of Credit or, if the Construction Letter of Credit has been drawn upon by Fannie Mae under this Agreement, the proceeds of the Construction Letter of Credit to the extent not applied to the Construction Advance Loan pursuant to Section 8 hereof; 



(ii

 Seq Level8 \r0 \h )
an executed release of the Delivery Assurance Mortgage in the form required in the jurisdiction in which the Project is located for effective release of the lien of the Delivery Assurance Mortgage on the Project (the "Release of Lien"); 



(iii)
the Delivery Assurance Note; and 



(iv)
such other documents as are required to evidence satisfaction of the  Borrower’s obligations under the Permanent Mortgage Loan Commitment.



10.2
Construction Lender TC "10.2
Construction Lender" \f C \l "2" .  Promptly upon receipt of notice by the Escrow Agent that Fannie Mae has delivered the items enumerated in Section 10.1 of this Agreement, the Construction Lender shall deliver to the Escrow Agent the following items to be held and distributed by the Escrow Agent in accordance with the terms of Section 10.3 of this Agreement:



(i Seq Level8 \r0 \h )
an executed certificate of satisfaction, in recordable form, releasing the lien of the Construction Loan Mortgage on the Project (the "Certificate of Satisfaction"); and



(ii Seq Level8 \r0 \h )
cash equal to the amount, if any, by which the outstanding principal balance, plus all accrued but unpaid interest, under the Construction Advance Loan, exceeds the Permanent Mortgage Loan Amount under the Forward Commitment (the "Required Cash Curtailment").



10.3
Escrow Agent TC "10.3
Escrow Agent" \f C \l "2" .  The Escrow Agreement shall provide that when the Escrow Agent has received the items required to be delivered by Fannie Mae under Section 10.1 and has received, or is prepared to issue, the Title Policy and the Title Endorsement, the Escrow Agent shall provide written notice of receipt to the Construction Lender.  At such time, and only at such time, as the Construction Lender has delivered the items required under Section 10.2 of this Agreement, the Escrow Agent shall take the following actions in accordance with the Escrow Agreement:



(i Seq Level8 \r0 \h )
deliver to the Construction Lender the Construction Letter of Credit or, if Fannie Mae has drawn upon the Construction Letter of Credit under this Agreement, the proceeds of the Construction Letter of Credit (to the extent not applied to the Construction Advance Loan pursuant to Section 8 hereof);



(ii Seq Level8 \r0 \h )
deliver to Fannie Mae the Required Cash Curtailment, and Title Policy and the Title Endorsement; 



(iii Seq Level8 \r0 \h )
record the Certificate of Satisfaction and the Release of Lien in the land records of the jurisdiction in which the Project is located; and



(iv)
deliver to the Borrower the Delivery Assurance Note marked “CANCELLED” .

If the Escrow Agent has provided the written notice to the Construction Lender provided above, but has not received all deliveries required to be made by the Construction Lender under Section 10.2 of this Agreement, on or before the Final Delivery Date, the Escrow Agent shall return each item it has received pursuant to this Agreement to the party from whom such item was received.  Under those circumstances, a Borrower Default shall be deemed to have occurred for the purposes of Section 8.1 of this Agreement, and Fannie Mae will be entitled to (i) draw on the entire Construction Letter of Credit, (ii) apply the proceeds of the Construction Letter of Credit to all amounts due and owing under the Construction Advance Loan, as provided in Section 8.2 of this Agreement, and (iii) if applicable, receive payment of the Delivery Assurance Fee.  If the Escrow Agent has received all deliveries required under Sections 10.1 and 10.2 of this Agreement on or before the Final Delivery Date, then, upon performance by the Escrow Agent of its obligations under this Section 10.3, the obligations of Fannie Mae and the Construction Lender under this Agreement for the Project shall be deemed to be fully satisfied.

11 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Representations and Warranties of Fannie Mae and the Construction Lender TC "11.
Representations and Warranties of Fannie Mae and the Construction Lender" \f C \l "1".



11.1

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Representations and Warranties1 TC "11.
Representations and Warranties" \f C \l "2"
.  In order to induce the other party to execute and deliver this Agreement and to effect the other transactions contemplated by this Agreement, Fannie Mae and the Construction Lender, each with respect to itself only, make the following representations and warranties to the other: 




11.1(1

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Organization; Existence; Good Standing; Status; Principal Office; Compliance1 TC "11.(1)
Organization; Existence; Good Standing; Status; Principal Office; Compliance" \f C \l "3"
.  The Construction Lender is a _____________________________, duly organized, validly existing and in good standing under the laws of _____________________ and is not in violation of its organizational documents.  Fannie Mae is duly organized and validly existing under the Federal National Mortgage Association Charter Act, 12 U.S.C. § 1716 et seq. The address set forth in Section 12.11 of this Agreement for the Construction Lender is its principal business office and the Washington, D.C. address set forth for Fannie Mae in Section 12.11 of this Agreement is Fannie Mae's principal business office.  Each of the Construction Lender and Fannie Mae, respectively, is in compliance with all laws, regulations, rules and orders governing its existence and operations.




11.1(2

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Power and Authority1 TC "11.(2)
Power and Authority" \f C \l "3"
.  The Construction Lender and Fannie Mae each have the power and authority to execute and perform this Agreement. 




11.1(3

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Due Authorization1 TC "11.(3)
Due Authorization" \f C \l "3"
.  The Construction Lender and Fannie Mae have taken all necessary corporate or other action necessary to duly authorize (a) the execution and delivery of this Agreement; and (b) the performance of this Agreement. 




11.1(4

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Binding Agreement1 TC "11.(4)
Binding Agreement" \f C \l "3"
.  This Agreement is a legal, valid and binding obligation of, respectively, Fannie Mae and the Construction Lender, and enforceable against each of them in accordance with its terms, subject only to (a) applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws or enactments in effect now or in the future affecting the enforceability of creditors' rights generally; (b) applicable principles of equity, whether such principles are applied by a court of equity or a court of law; and (c) the exercise of judicial discretion.




11.1(5

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Non-Conflicting Agreements1 TC "11.(5)
Non-Conflicting Agreements" \f C \l "3"
.  The execution and delivery of this Agreement by Fannie Mae and the Construction Lender, and Fannie Mae’s and the Construction Lender's performance of this Agreement do not and will not  (a) contravene any law, ordinance, regulation or rule of any government or governmental or quasi‑governmental authority having jurisdiction over Fannie Mae or the Construction Lender (including any laws relating to usury) or its properties or assets or any constitutional or statutory provision; (b) violate any order, decree or writ of any court having jurisdiction over Fannie Mae or the Construction Lender or its properties or assets; or (c) conflict with, or constitute a breach of, or a default under, or result in a violation of, the articles of incorporation, charter or by‑laws or other governing instrument of Fannie Mae or the Construction Lender, or any corporate restriction, bond or debenture applicable to Fannie Mae or the Construction Lender, or any note, mortgage, deed of trust or other evidence of indebtedness, or any material agreement, contract, indenture, document or other instrument to which Fannie Mae or the Construction Lender is a party or by which it is bound or to which its properties or assets are or may be subject.




11.1(6

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Consents; Approvals1 TC "11.(6)
Consents; Approvals" \f C \l "3"
.  No notice, approval, authorization, consent, order or other action of any governmental or regulatory authority or other public board or body or of any person, firm or corporation is or will be required as a condition to (a) the valid authorization, execution and delivery of this Agreement or (b) the performance of Fannie Mae or the Construction Lender's obligations under this Agreement, except those that have been obtained and are in full force and effect.




11.1(7

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Insolvency1 TC "11.(7)
Insolvency" \f C \l "3"
.  No attachment, execu​tion, or voluntary or involuntary proceeding in bankruptcy against Fannie Mae or the Construction Lender, and no assignment for the benefit of creditors by Fannie Mae or the Construction Lender, has been contemplated, threatened or initiated.




11.1(8

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Creditor Proceeding1 TC "11.(8)
Creditor Proceeding" \f C \l "3"
. Neither Fannie Mae nor the Construction Lender is a party to any bankruptcy, reorganization, insolvency or other like proceeding against Fannie Mae or the Construction Lender; nor is any such proceeding pending or, to the best knowledge of Fannie Mae or the Construction Lender, threatened or known to be contemplated.




11.1(9

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Litigation1 TC "11.(9)
Litigation" \f C \l "3"
.  There are no judgments, decrees or orders of any court, governmental or quasi‑governmental authority or administrative agency issued against or otherwise applicable to Fannie Mae or the Construction Lender, or proceedings (including litigation, actions, claims, governmental or quasi‑governmental proceedings and, to the best of its knowledge, investigations) of a legal, equitable, regulatory or administrative nature, completed or pending, to which Fannie Mae or the Construction Lender is a party or, to Fannie Mae’s or the Construction Lender's knowledge, threatened, against or affecting Fannie Mae or the Construction Lender that (a) call into question and are likely to materially adversely affect, in the judgment of the party affected by such action (i) Fannie Mae’s or the Construction Lender's creation, organization or existence, (ii) the authority of Fannie Mae or the Construction Lender to conduct its operations, or (iii) the authority of Fannie Mae or the Construction Lender to perform the obligations of Fannie Mae or the Construction Lender under this Agreement; or (b) are likely to materially adversely affect, in the judgment of the party affected by such action (i) the financial condition or operations of Fannie Mae or the Construction Lender, (ii) the business of Fannie Mae or the Construction Lender, (iii) the transactions to be effected by this Agreement, or (iv) Fannie Mae’s or the Construction Lender's ability to perform each of its obligations under this Agreement.  Neither Fannie Mae nor the Construction Lender is in default with respect to any order of any court, governmental authority or arbitration board or tribunal.



11.1(10

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h )
Cease or Desist Orders1 TC "11.(10)
Cease or Desist Orders" \f C \l "3"
.  Neither Fannie Mae nor the Construction Lender is under any cease or desist order or other order of a similar nature, temporary or permanent, of any federal, state or local authority that would have the effect of preventing or hindering Fannie Mae or the Construction Lender from the performance of its duties under this Agreement; nor is there any such proceeding pending, threatened or known to be contemplated that, if successful, could lead to the issuance of any such order.



11.2

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Materiality of Representations and Warranties2 TC "11.
Materiality of Representations and Warranties" \f C \l "2"
.  Each representation and warranty made in this Agreement is material to the other party and each of the parties has been induced to enter into this Agreement in reliance on each of the other’s representations and warranties.



11.3

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Full Disclosure3 TC "11.
Full Disclosure" \f C \l "2"
.  Each party represents and warrants that no representation or warranty contained in this Agreement and no statement, certificate, document or other instrument furnished or to be furnished by the party under this Agreement, or otherwise, relating to the transactions to be effected under this Agreement, contains or will contain any untrue statement of a material fact, or omits or will omit to state a material fact necessary to make any such representation, warranty, statement, certificate, document or other instrument not misleading.  



11.4

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Depository Institution4 TC "11.
Depository Institution" \f C \l "2"
.  The Construction Lender, if the Construction Lender is a depository institution, has complied with the requirements of 12 U.S.C. Section 1823(e), as amended from time to time, in connection with the authorization, execution, delivery, and retention of this Agreement and any commitment or loan document required to be issued or entered into by the Construction Lender under or in connection with this Agreement.  



11.5

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Timeliness of Representations and Warranties5 TC "11.
Timeliness of Representations and Warranties" \f C \l "2"
.   Each representation and warranty made or given in this Agreement, or pursuant to it, shall be true and correct as of the Effective Date and as of the date of any Advance under any Construction Advance Loan. 


12 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
Miscellaneous TC "12.
Miscellaneous" \f C \l "1".



12.1

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Entire Agreement1 TC "12.
Entire Agreement" \f C \l "2"
.  This Agreement sets forth the entire agreement between the parties with respect to the subject matter of this Agreement.  No statements, agreements or represen​tations, oral or written, which may have been made to a party, or any one or more of them, by the other party or by any employee or agent of the other party on behalf of such party, with respect to this Agreement shall be of any force or effect except to the extent stated in this Agreement, and all prior agreements and representations made with respect to this Agreement are merged in this Agreement.



12.2
Publication of Agreement TC "12.2
Publication of Agreement" \f C \l "2".  Fannie Mae shall be entitled to publish this Agreement on its web-site for DUS Lenders or to otherwise make the terms of this Agreement known to its DUS Lenders.



12.3
Subscription to DUS Guide TC "12.3
Subscription to DUS Guide" \f C \l "2".  The Construction Lender shall subscribe to the DUS Guide throughout the term of this Agreement through the applicable commercial venue.



12.4 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Assignment Prohibited TC "12.4
Assignment Prohibited" \f C \l "2".  The identity of each of the parties being of material importance to the other party, this Agreement is made on the condition that, except as otherwise expressly provided in this Agreement, no party’s rights or obligations under this Agreement shall be assignable without the prior written consent of the other party.  A consolidation or merger of the Construction Lender into or with another bank shall not be deemed a prohibited assignment under this Section 12.4.



12.5 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Exclusivity TC "12.5
Exclusivity" \f C \l "2".  The terms and provisions of this Agreement are intended for the sole and exclusive benefit of the parties to this Agreement, and neither for the benefit of, nor for the purpose of being relied upon by any other party, including any Borrower.



12.6 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Modifications TC "12.6
Modifications" \f C \l "2".  Except as expressly provided in Section 4.8, the terms of this Agreement may not be amended, waived or modified or in any way changed by implication or subsequent conduct, correspondence or otherwise, unless the amendment, waiver, modification or change is expressly stated as such and is specifically agreed to in writing by all parties to this Agreement.



12.7 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
No Joint Venture TC "12.7
No Joint Venture" \f C \l "2".  The execution of this Agreement is not intended to be, nor shall it be construed to be, the formation of a joint venture or partnership between the parties, nor shall it be deemed to create any relationship between the parties other than as expressly stated.



12.8 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Invalidity TC "12.8
Invalidity" \f C \l "2".  If any term, covenant or condition of this Agreement shall be held to be invalid, illegal or unenforceable in any respect, this Agreement shall continue in full force and effect and shall be construed without the invalid, illegal or unenforceable provision unless to so construe the Agreement would frustrate the intention of the parties in entering into this Agreement.



12.9 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Survival of Terms TC "12.9
Survival of Terms" \f C \l "2".  The terms and conditions of this Agreement, including each of the representations, warranties, indemnities, certifications and covenants made or given in this Agreement, or pursuant to it, shall survive closing of the Construction Advance Loans contemplated by this Agreement. 



12.10 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Corporate Obligations TC "12.10
Corporate Obligations" \f C \l "2".  The obligations of the parties set forth in this Agreement shall be the obligations of the parties in their corporate capacities only and shall not be deemed or construed as the obligations of any director, officer, employee or agent of any party in his or her individual capacity, and none of such persons shall be subject to any personal liability or accountability by reason of the execution and delivery of this Agreement.



12.11  Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Notices TC "12.11
Notices" \f C \l "2".  All notices, demands, requests or other communications that may be or are required to be given, served or sent by any party to the other shall be in writing and shall be deemed to have been properly given when sent by hand delivery, by telecopy, by overnight delivery by a reputable overnight courier, or by mailing by certified or registered mail, postage prepaid to the address for the party as stated below:

if to Fannie Mae, to:




Fannie Mae




3900 Wisconsin Avenue, NW




Washington, D.C.  20016-2892




Telecopy Number:  (202) 752-4231




Attention:
Senior Vice President, Multifamily Lending and Investments

and to 

Fannie Mae




3900 Wisconsin Avenue, NW




Washington, D.C.  20016-2892




Telecopy Number:  (202) 752-4231




Attention:
Fannie Mae Multifamily Asset Management

and the Fannie Mae Regional Office for the Project; as applicable:




Fannie Mae




Southeastern Regional Office




950 East Paces Ferry Road




Telecopy Number: ___________ 




Atlanta, Georgia  30326-1161




Attention:
Vice President, Multifamily Activities




Fannie Mae




Northeastern Regional Office




1900 Market Street, Suite 800




Philadelphia, Pennsylvania  19103-0012




Telecopy Number:  ___________




Attention:
Vice President, Multifamily Activities




Fannie Mae




Southwestern Regional Office




13455 Noel Road




Two Galleria Tower, Suite 600




Dallas, Texas 75240-5003




Telecopy Number: ___________ 




Attention:
Vice President, Multifamily Activities




Fannie Mae




Midwestern Regional Office




One South Wacker Drive, Suite 1300




Chicago, Illinois  60606-4667




Telecopy Number:  (312) 368-6686



Attention:
Vice President, Multifamily Activities




Fannie Mae



Western Regional Office




135 North Los Robles Avenue, Suite 300




Pasadena, California  91101-1707




Telecopy Number:  ___________




Attention:
Vice President, Multifamily Activities

with copies to:




Fannie Mae




Legal Department




3900 Wisconsin Avenue, NW




Washington, DC 20016-2892




Telecopy Number:  ___________  




Attention:
Vice President and Deputy General Counsel






for Multifamily Matters

and if to the Construction Lender:




_______________________________




_______________________________




_______________________________




_______________________________




Telecopy Number:  _______________




Attention:  ______________________

with copies to:



_______________________________




_______________________________




_______________________________




_______________________________




Telecopy Number:  _______________




Attention:  ______________________


The parties shall notify each other of any change of address or telecopy number.



12.12 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
GOVERNING LAW; SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL TC "12.12
GOVERNING LAW; SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL" \f C \l "2".  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE FEDERAL LAWS OF THE UNITED STATES, AND, TO THE EXTENT THERE IS NO APPLICABLE FEDERAL LAW, THE LAWS OF THE DISTRICT OF COLUMBIA.  THE PARTIES HERETO SUBMIT TO THE NONEXCLUSIVE JURISDICTION OF THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA AND OF ANY DISTRICT OF COLUMBIA COURT SITTING IN THAT JURISDICTION FOR PURPOSES OF ALL LEGAL PROCEEDINGS ARISING OUT OF OR RELATING TO, OR THE TRANSACTIONS CONTEMPLATED BY, THIS AGREEMENT.  THE PARTIES HERETO IRREVOCABLY WAIVE, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION THAT THEY MAY NOW OR HEREAFTER HAVE TO THE LAYING OF THE VENUE OF ANY SUCH PROCEEDING BROUGHT IN SUCH A COURT AND ANY CLAIM THAT ANY SUCH PROCEEDING HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.  THE PARTIES HERETO IRREVOCABLY WAIVE ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR CONTEMPLATED BY THIS AGREEMENT.



12.13 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Binding Effect TC "12.13
Binding Effect" \f C \l "2".  This Agreement shall be binding upon, and shall inure to the benefit of, the parties and their respective successors and permitted assigns.



12.14  Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Counterparts TC "12.14
Counterparts" \f C \l "2".  This Agreement and the Exhibits hereto may be executed in one or more counterparts, each of which shall be deemed to be an original of this Agreement or the Exhibits attached hereto.



12.15 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Use of Terms TC "12.15
Use of Terms" \f C \l "2".  Wherever the term "including" is used in this Agreement, such term shall mean "including, but not limited to."



12.16  Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Captions TC "12.16
Captions" \f C \l "2".  The captions appearing in this Agreement are for descriptive purposes only and shall not be given substantive effect.



12.17 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h 
Time of Essence TC "12.17
Time of Essence" \f C \l "2".  Time is of the essence in this Agreement.


The parties hereto have executed this Master Forward Financing Agreement as of the Effective Date.

FANNIE MAE

By:






Name: ______________________________

Title:  Vice President, Multifamily Activities

[CONSTRUCTION LENDER]

By:






Name:






Title:






xxxvii
xxxvii
4547.doc








()





Rev. 11/98


